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UNITED STATES V. BOOKER: ONE YEAR 
LATER— CHAOS OR STATUS QUO? 


THURSDAY, MARCH 16, 2006 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 12:16 p.m., in 
Room 2141, Rayburn House Office Building, the Honorable Jeff 
Flake (acting Chair of the Subcommittee) presiding. 

Mr. Flake [presiding]. This hearing will come to order. I am fill- 
ing in for the Chairman, who will be here momentarily, but we will 
go ahead and get started. 

Thank you for your indulgence. When we have floor votes, obvi- 
ously, we’ve got to be on the floor, but thank you. 

I am pleased to be here for this important hearing, the Sub- 
committee on Crime, Terrorism, and Homeland Security, to look at 
the impact of the Supreme Court decision. United States v. Booker. 
A lot of us have been anxious to hear, after all the hype of what 
this decision might mean, it will be nice to hear what it actually 
has met over the past year. So I look forward to the testimony of 
the witnesses. Thank you all for traveling here and for what you 
are doing. 

Before introducing you, I should mention Chairman Coble has a 
statement which will be in the record, so I will not read that. Then 
I will turn the time over to Mr. Scott from Virginia for an opening 
statement. 

Mr. Scott. Thank you, Mr. Chairman. I am pleased to join you 
in the hearing on Federal sentencing since the Booker-Fanfan Su- 
preme Court decisions. The title of this hearing is “United States 
V. Booker: One Year Later — Chaos or Status Quo?” When we are 
looking at the question posed by the title, it is clear from the recent 
Sentencing Commission Report on sentencing during this period, 
that the answer is clearly status quo. There is nothing to suggest 
chaos. 

Given the fact that the Booker decision eliminated mandatory ap- 
plication of guidelines and required the courts to consider a broader 
array of factors, including the guidelines, it’s amazing that there is 
not a more pronounced difference in sentencing when compared to 
pre-Soo^er sentencing. Indeed, expecting sentencing to be the 
same, despite the changes, would be — just doesn’t make sense. 

Yet, with over 69,000 cases in 94 districts during a time imple- 
menting the new sentencing regimen, judges sentenced within the 

( 1 ) 
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guidelines 85 percent of the time that did not involve a govern- 
mental motion. With any database this large, you can find what- 
ever you’re looking for. So those looking for an anecdotal evidence 
that there are more unjustified downward departures can point to 
the fact that the percentage of prosecutor- and judge-initiated 
downward departures were slightly up during this post-Boo^er pe- 
riod. They can look until they find a category that happens to show 
a greater rate of downward departures, and they, in fact, found 
one, where in one small category the downward departures were, 
percentage-wise, somewhat large. 

Whether it is post-Boo^er or pre-Boo^er, you can’t look at sen- 
tences based on the name of a crime and expect to come up with 
an intelligent analysis of the sentences. A sentence usually in- 
volves, or at least should involve, input and impact of the Federal 
prosecutor, the probation officer, defense attorney, possibly a vic- 
tim, and a judge, looking at all of the facts and circumstances in 
that individual case. The impact is marginalized and nullified 
when the data is analyzed simply on the name of the crime or the 
code section they’re prosecuted under, and not the details of the 
crime itself. 

While it’s good that we have given ourselves at least a year be- 
fore we began to evaluate the impact of Booker and Fanfan on sen- 
tencing, given the continuing impact that practice, experience, feed- 
back and appeals have had on focusing attention — focusing sen- 
tencing decisions, it would be premature, I believe, to take any ac- 
tion at this time until we’ve got more data that’s clearly on the 
way. 

The impact of appeals that are pending should be awaited. There 
have been several circuit court appeals decided, but they have not 
had another Supreme Court decision since the post-Booker context. 
There is at least one case that the Supreme Court has already 
taken, Cunningham v. United States., which is due to be decided 
during the next term, and that would address some of the post- 
Booker issues including constitutionality of certain approaches. So 
any legislative action taken prior to that decision would clearly be 
premature. 

Moreover, when we look at the data regarding the circuit ap- 
peals, what we see is that circuits are more prone to affirm within 
guidelines and above guideline sentences, than they are to affirm 
sentences that are below the guidelines. Of the appeal decisions 
issued since Booker, all but one sentence within the guidelines has 
been confirmed. Of the 21 appeals of departures, 15 have been re- 
versed, only 6 have been affirmed. At the same time, 14 appeals 
above the guideline sentences have been affirmed, while only 2 
have been reversed. The circuits all agree that even after Booker, 
they still lack jurisdiction to review the court’s denial of a motion 
of downward departure. 

So, Mr. Chairman, I think I have spoken long enough for you to 
get your statement in before — ^but, Mr. Chairman, I believe the sen- 
tencing data clearly reflects that there is no chaos in Federal sen- 
tencing that we need to fix at this time. However, there are some 
things that existed before Booker that adversely affect sentencing, 
and in my view, need to be addressed. Among them are mandatory 
minimum sentencing in general, the 101 sentencing disparity be- 



3 


tween crack and powder cocaines, and the astounding disparity in 
substantial assistance treatment given to offenders in different cir- 
cuits. We will hear more about the details of these problems from 
our witnesses. 

So, Mr. Chairman, I look forward to the witnesses, and look for- 
ward to your statement. 

Mr. Coble [presiding]. Thank you, Mr. Scott, and to Mr. Scott, 
and to Mr. Flake and Mr. Delahunt, and to the panel and to those 
in the hearing room, I apologize for my belated arrival, but this is 
one of those days if it could go wrong, believe me, it has gone 
wrong. So I am hoping here in the calm of the hearing room, Mr. 
Scott, things will slow down. 

I am going to ask unanimous consent to have my written state- 
ment made a part of the record. 

[The prepared statement of Mr. Coble follows in the Appendix] 

Mr. Coble. I will only say this, and I think I maybe told Mr. 
Scott this earlier, shortly after Booker, I called the late Chief Jus- 
tice Rehnquist, and asked him for counsel and advice. I said, “Do 
you have any advice for me?” He said, “I think the best advice is 
just to be deliberate and thorough for several months,” and that is 
what we have done. That brings us to this hearing today. 

And I am delighted to welcome you all here, and it’s the practice 
of the Subcommittee to swear in all witnesses appearing before it, 
gentlemen, so if you all would, please, stand and raise your right 
hands. 

[Witnesses sworn.] 

Mr. Coble. Let the record show that each of the witnesses an- 
swered in the affirmative. Let me suspend just a moment. 

[Pause.] 

Mr. Coble. We have four distinguished witnesses with us today. 
Our first witness is the Hon. Judge Ricardo Hinojosa. Judge 
Hinojosa was nominated by Ronald Reagan and served as a United 
States District Judge for the Southern District of Texas. In addi- 
tion, Judge Hinojosa is the Chairman of the United States Sen- 
tencing Commission. He joined the Commission in 2003 and has 
been chairman since January 31, 2004. Previously, the Judge 
served as a law clerk for the Texas Supreme Court, as well as 
working in private practice in McAllen, Texas. The Judge is a grad- 
uate of the University of Texas, and earned his J.D. at the Harvard 
University School of Law. 

Our second witness is the Hon. William Mercer, Associate Dep- 
uty Attorney General, and United States Attorney for the District 
of Montana. Mr. Mercer has served in this dual capacity since 
2005. Previously he served as Assistant United States Attorney for 
Montana. He currently serves on the Advisory Committee on Ap- 
pellate Rules for the United States Court of Appeals for the Ninth 
Circuit, and has previously chaired the Attorney General’s Advi- 
sory Committee Subcommittee on Sentencing Guidelines. Mr. Mer- 
cer was awarded his undergraduate degree from the University of 
Montana, his master’s degree from Harvard, and a J.D. from the 
George Mason University School of Law. 

Our third witness is the Hon. Judge Paul Cassell. Judge Cassell 
was nominated by President Bush and currently serves as a Fed- 
eral District Court Judge for the District of Utah. He is also a pro- 



4 


fessor of law at the University of Utah. Previously he served as an 
Associate Deputy Attorney General, and as an Assistant U.S. At- 
torney in the Eastern District of Virginia. Judge Cassell clerked for 
the ttien-Judge Antonin Scalia of the United States Court of Ap- 
peals for the District of Columbia. He received an undergraduate 
and law degree from the Stanford University. 

Our fourth witness is Mr. James Felman, Partner at Kynes, 
Markman & Felman. Mr. Felman currently co-chairs the Practi- 
tioners Advisory Group to the United States Sentencing Commis- 
sion, and served as President of the Tampa Bay Chapter of the 
Federal Bar Association. He is also a member of the Sentencing 
Initiative of the Constitution Project. Mr. Felman is also the author 
of numerous publications on the issue of sentencing, including 
“How Should the Congress Respond if the Supreme Court Strikes 
Down the Sentencing Guidelines?” He received his undergraduate 
degree from Wake Forest University, and I regret to advise you, 
Mr. Felman, I think they lost their initial game last night. I regret 
that as well. [Laughter.] 

And a master’s degree of law from Duke University. 

Gentleman, we are delighted to have you all with us. We will, 
as we have previously reminded you, we would like to comply with 
the 5-minute rule. You will not be keel hauled if you violate it, but 
when you see the amber light appear on your panel, that is your 
warning that you will have a minute remaining before the 5- 
minute deadline. When the red light appears, that is your cue to 
wrap up. We are on a short leash today, all of us are. We will have 
votes on the floor, but I think we’ll have enough time here to re- 
solve the matters before us. 

Judge, let me start with you, if I may. 

TESTIMONY OF THE HONORABLE RICARDO H. HINOJOSA, U.S. 

DISTRICT JUDGE AND CHAIRMAN, U.S. SENTENCING COM- 
MISSION 

Judge Hinojosa. Thank you. Chairman Coble, Ranking Member 
Scott and distinguished Members of the Subcommittee. Thank you 
for this invitation to testify today on behalf of the United States 
sentencing Commission regarding the impact of the Supreme 
Court’s decision in United States v. Booker on Federal sentencing. 

The Commission has spent the year since Booker collecting data 
and monitoring appellate court decisions so that it could determine 
what national sentencing trends have emerged since Booker was 
decided. Those determinations can be found in our recently re- 
leased Booker Report. Because I wish to keep my remarks brief, I 
will not discuss in great length during my opening remarks the 
over 200 pages of detailed analysis about sentencing practices over 
time that are contained in our Booker Report. Instead, I will give 
you a brief overview of the Commission’s approach to the Booker 
Report and a brief description of our findings. 

The Commission looked at four topic areas as it prepared its Re- 
port. First: Has Booker affected the rates of imposition of sentence 
within and outside the applicable guideline range, if so, how has 
it affected sentence type and length, including the extent of depar- 
ture or variance from the guideline range? Second: Has Booker af- 
fected Federal sentencing compared to sentencing practices occur- 
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ring prior to the decision? Third: In what circumstances do judges 
find sentences outside the guideline system more appropriate than 
a guideline sentence? In other words, for what reasons do judges 
impose non-guideline sentences, and have those reasons changed 
after Booker? Fourth: The Commission also sought to examine the 
appellate courts’ responses to Booker, particularly whether they 
were developing case law on what constitutes an unreasonable sen- 
tence? 

The Commission concludes that the Booker decision has had an 
impact on Federal sentencing. The magnitude of the impact de- 
pends on which historical period one compares post-Soo^er sen- 
tencing practices. The Commission data indicate that after Booker, 
conformance with the guidelines still occurs in the majority of 
cases. The rate of within-guideline range sentencing is 62.2 percent 
after Booker, compared with 64 percent in fiscal year 2001, and 65 
percent in fiscal year 2002. 

For the 7 months between October 1, 2002 and April 30, 2003, 
the date of enactment of the PROTECT Act, what we refer to in 
our report as the pre-PROTECT Act period, the within-guideline 
range rate was 68.3 percent. From May 1, 2003 to June 24, 2004, 
what we call the post-PROTECT Act period in our report, the with- 
in-guideline range rate was 71.7 percent. After Booker the Commis- 
sion did detect an increase in below-range sentences. This increase 
was present both in the area of Government-sponsored below-range 
sentences, and non-Government-sponsored below-range sentences. 
Government-sponsored below-range sentences were imposed after 
Booker at a rate of 23.7 percent, compared to 22.3 percent in the 
pre-PROTECT Act period, and 22.0 percent during the post-PRO- 
TECT Act period. 

The post-Boo^er Government-sponsored below-range rate is simi- 
lar to rates from fiscal year 2001, which were 24.4 percent, and fis- 
cal year 2002, which were 23.9 percent. Non-Government-spon- 
sored below-range sentences were imposed after Booker at a rate 
of 12.5 percent compared to 8.6 percent in the pre-PROTECT Act 
period, and 5.5 percent during the post-PROTECT Act period. In 
fiscal year 2001, this rate was 11.1 percent, and in fiscal year 2002, 
it was 10.3 percent. 

The Commission concluded in its Booker Report, that although 
sentencing practices have changed since Booker, the severity of 
sentences has not changed. The average sentence length has slight- 
ly increased nationally after Booker to 58 months, from 56 months 
in the pre-PROTECT Act period, and 57 months in the post-PRO- 
TECT Act period. The Commission’s Booker Report also identifies 
certain areas that may be of concern to some, including some re- 
gional disparities. 

After collecting data, monitoring appellate court decisions and 
issuing its Booker Report, the Commission believes that it is time 
for serious consideration of a legislative response to Booker. As an- 
ticipated by the decision itself, at 543 U.S. page 265, quote, “Ours, 
of course, is not the last word. The ball now lies in Congress’s 
court. The National Legislature is equipped to devise and install, 
long-term, the sentencing system, compatible with the Constitu- 
tion, that Congress judges for the Federal system of justice.” End 
of quote. That is a quote from the Booker decision itself. 



6 


The Commission strongly believes that any legislation considered 
should preserve the core principles of the bipartisan Sentencing Re- 
form Act of 1984 in a constitutionally sound fashion. The Commis- 
sion believes that at the very least, the legislative response to 
Booker should include the following four adjustments, all of which 
can be made within the Sentencing Reform Act. First, the legisla- 
tive response should include codification of the three-step process 
for imposing a sentence as outlined in my written testimony. Sec- 
ond, the Commission believes that any legislative response to Book- 
er should address the appellate review process and standard. 
Third, as the Commission has noted throughout this testimony, 
timely and uniform use of sentencing documentation is imperative 
to the Commission’s ability to accurately ascertain and report 
about national sentencing practices. Any legislative response 
should include the continued importance of proper and uniform 
sentencing documentation being sent to the Commission. Fourth, 
the Commission believes that a legislative response should clarify 
that a sentence reduction for cooperation or substantial assistance 
is impermissible absent a motion from the Government. 

The Commission stands ready — and I’m just about done. Chair- 
man Coble — the Commission stands ready to work with Congress, 
the judiciary, the executive branch, and all other interested parties 
in refining the Federal sentencing system so that it preserves the 
core principles of the bipartisan Sentencing Reform Act in a con- 
stitutionally sound manner that will lessen the possibility of fur- 
ther litigation of the system itself Such an approach would be the 
best for the Federal criminal justice system. 

Thank you very much, and I would be glad to answer any ques- 
tions, and thank you so much for not acting like a Federal Judge 
and making me stop at the end of the 5 minutes. 

[The prepared statement of Judge Hinojosa follows:] 
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Prepared Statement of the Honorable Ricardo H. Hinojosa 


PREPARED STATEMENT 
Judge Ricardo H. Hinojosa 
Chair, United States Sentencing Commission 
before the 

Subcommittee on Crime, Terrorism, and Homeland Security 
Committee on the Judiciary 
U.S. House of Representatives 

March 16, 2006 

Chairman Coble, Ranking Member Scott, and distinguished Members of the Subcommittee, 
thank you for the invitation to testify today on behalf of the United States Sentencing Commission 
regarding the impact of the Supreme Court’s decision in UniteJ States v. Booker^ on federal sentencing. 

I appeared before this Committee just a few weeks after the Booker decision in February 2005, 
and stated that the Booker decision was the most significant case affecting the federal sentencing 
guidelines system since the Supreme Court upheld the Sentencing Reform Act in Mistretta^ My 
testimony this morning will focus on the Commission’s activities since the Booker decision, particularly 
our work that culminated in our recently released report on the impact of Booker. The Commission 
remains uniquely positioned to assist all three branches of government in ensuring the continued security 
of the public while providing fair and just sentences. To fulfill this role, the Commission undertook a 
detailed review of ^o%X~BoQker sentencing to help inform the ongoing debate about the future of federal 
sentencing policy. While the full impact of the Booker decision still cannot be ascertained from only 
one year’s worth of data, the decision does appear to have had some initial impact on national 
sentencing practices. 

Before T report some of the highlights of our Booker Report, T would like to reiterate certain 
principles 1 outlined to the Subcommittee last February that the Commission firmly believes still hold 
true. After Booker the Federal Sentencing Guidelines remain an important and essential consideration in 
the imposition of federal sentences. Under the approach set forth by the Court, “district courts, while 
not bound to apply the Guidelines, must consult those Guidelines and take them into account when 
sentencing” subject to review by the courts of appeal for “unreasonableness.”^ 

Many courts have adopted, as the Commission teaches, a three-step approach to determining 
federal sentences under the framework set forth by Booker.^ First, pursuant to 18 U.S. C. § 3553(a)(4), a 
sentencing court must determine and calculate the applicable guideline sentencing range, since 
sentencing courts cannot consider the sentencing guideline range as required by Booker if one has not 
been determined. Second, the court the court should consider any traditional departure factor that may 
be applicable under the sentencing guidelines, since 18 U.S.C. § 3553(a)(5), which contemplates 
consideration of policy statements issued by the Commission, including departure authority remains 
intact aiXQr Booker ' Third, after consideration of the applicable guideline sentencing range and 


^ UnUedSfalesv. Booker. 543 U.S. 220, 125 S. Cl. 738 (2005). 

~Mislrellav. United Slates, 361 (1989). 

■' United States v. Booker, 543 U.S., 1 24 S. Cl. at 767. 

^ See, e.g.. United Slale.'i v. Haack. 403 F.3d 997 (8"' Cir.), cert, denied, 126 S. Cl. 276 (2005); United Slates v. Christenson. 
403 F.3d 1006 (8* Cir, 2005); see also Proposed Rules Change lo Fed. R. Crini. P. 1 1 (Pleas)(proposiiig lo amend Rule 
1 1{M) lo correspond lo Ihe lliree-slep approach lo sentencing). 

' See United States v. Hughes. _ F.3d _ 2005 WL 147059 (4'^ Cir. Jan. 24, 2005) at *3. 
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guideline departure factors, the court should consider the other applicable sentencing factors set forth 
under 18 U.S.C. § 3553(a) and if the court determines that a guidelines sentence (including any 
applicable departures) does not meet the purposes of sentencing, it may impose a non-guidelines 
sentence pursuant to Booker. 

Although the Booker decision makes clear that sentencing courts must consider the guidelines, it 
does not make clear how much weight sentencing courts should accord the guidelines. The Commission 
firmly believes that sentencing courts should give substantial weight to the Federal Sentencing 
Guidelines in determining the appropriate sentence to impose, and Booker should be read as 
requiring such weight. During the process of developing the initial set of guidelines and refining them 
throughout the ensuing years, the Commission has considered the very factors listed at section 3553(a) 
that were cited with approval in Booker. Congress in fact mandated that the Commission consider all 
the factors set forth in 3553(a)(2) when promulgating the guidelines,*" and they are a virtual mirror image 
of the factors sentencing courts now are required to consider under Booker and 1 8 U.S.C. § 3553(a). ^ 

Tn addition, Congress through its actions has indicated its belief that the Federal Sentencing 
Guidelines generally achieve the statutory purposes of sentencing. Pursuant to 28 U.S.C. § 994(p), the 
Commission is required to submit all guideline and guideline amendments for congressional review 
before they become effective. To date, the initial set of guidelines and over 680 amendments, many of 
which where promulgated in response to congressional directives, have withstood congressional 
scrutiny. Such congressional approval can only be interpreted as a sign that Congress believes the 
Federal Sentencing Guidelines generally achieve the statutory purposes of sentencing. In short, 
sentencing courts should give substantial weight to the Federal Sentencing Guidelines as they are the 
product of years of careful study® and represent the integration of multiple sentencing factors.^ 

I. Ongoing Commission Activities 

Notably, the Booker decision left intact all of the Sentencing Commission’s statutory obligations 
under the Sentencing Reform Act. The Court stated, “the Sentencing Commission remains in place, 
writing Guidelines, collecting information about actual district court sentencing decisions, undertaking 
research, and revising the Guidelines accordingly,”*** and the Commission has set an aggressive agenda 
in each of these areas. 

In October 2005, the Commission promulgated two emergency amendments. The first addressed 
intellectual property offenses as directed by Congress in the Family Entertainment and Copyright Act of 
2005. The second amendment increased penalties for obstruction of justice offenses involving domestic 
or international terrorism as directed by the Intelligence Reform Act of 2004, The Commission also 
made changes during the 2004-2005 amendment cycle to the antitrust and identity theft guidelines. 

On January 27, 2006, the Commission published a notice for comment in the Bedera! Register 
covering fourteen substantive areas of criminal law including, immigration, steroids, intellectual 
property, and terrorism offenses. To better inform our decision making process, we held two regional 
hearings on immigration and conducted a public meeting addressing the issue of attorney-client waiver 


\S’ee 28 U.S.C. § 994(<i)(2). 

■ United Slaleav. Shelton. 400 F.3d 1325 Cir. 2005). 

United Stales v. Claiborne, _ F.3d _. 2006 WL 452899 (g’^ Cir., Feb. 27, 2006). 
Jiwenez-Behre. _ F.3d 2006 WL 562154. 

Booker 543 U.S. at 264. 
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in the Chapter Eight organizational guidelines. We expect to submit amendments covering several of 
these areas to Congress on May 1 , 2006. 

The Commission also has increased its training and outreach efforts since Booker. In calendar 
year 2005, commissioners and Commission staff held training programs in all twelve judicial circuits 
and 6 1 districts, which resulted in the training of over 9,700 judges, clerks, staff attorneys, probation 
officers, prosecutors, and defense attorneys. 

The Commission also has focused on its statutory duties with regard to data collection, analysis, 
and reporting. Under the Sentencing Reform Act, the Commission is statutorily charged with being the 
clearinghouse of federal sentencing statistics,^^ including the systematic collection and dissemination of 
information about sentences actually imposed.'^ Immediately after the Supreme Court’s decision in 
Blakely}^ which brought uncertainty to the federal sentencing system, the Sentencing Commission 
sought to refine its data collection and analysis to provide the criminal justice community with 'Teal 
time” data on sentencing trends. The Commission’s data collection was designed for annual reporting, 
not '‘real-time” reporting, and moving to real-time data collection continues to require significant 
resources. 

After Booker, the Commission categorized sentences into eleven categories'"’ designed to capture 
the nuances taking place in sentencing that previously had not existed Despite the Commission’s best 
attempt to devise rigorous and specific categories, the categorization itself has limits, and unclear or 
incomplete documentation submitted to the Commission makes it even more difficult to characterize 
individual cases as falling into these categories. The Commission relies on documentation statutorily 
required to be sent by the courts under 28 U.S.C. § 994(w)(l): the indictment, written plea (if any), 
presentence report, judgment and commitment order, and statement of reasons fonn as the basis of its 
data files. If the documentation is not complete or is filed untimely, our data files cannot account 
accurately for what is taking place at sentencing. 

The Statement of Reasons is the form adopted by the Judicial Conference of the United States to 
report the sentencing court’s reasons for imposing a particular sentence as statutorily required under 18 
u s e. § 3553(c).^^ Unfortunately, individual courts are not bound to use the particular adopted form, 
and over the years the Commission has received many variations. Mxtx Booker it became evident that 
the ^XQ-Booker form - in all its variations -- was not sufficient to capture sentencing practices in an 
advisory guidelines system. The Commission worked with the Criminal Law Committee of the Judicial 
Conference to revise the Statement of Reasons form so that it could capture all the nuanced aspects of 
sentencing in a \io^l-Booker world. That document is relatively new, and as to be expected, the 
Commission has had some difficulty capturing some of the nuanced sentencing taking place prior to 
adoption of the form. This difficulty will continue until the form is used uniformly. For example, of the 


“ 28 U.S.C. § 994(a)(12). 

'^28 U.S.C. § 994(a)(14-16). 

” Blakely v. Washinffon. 542 U.S, 296 (2t)04). 

For a complele descriplioii of lire eleven ealegoiies developed by Ihe Commission after see p, D-4 of the Booker 

Report, available at ^v^vv.ussc eo\ , 

*■ See 28 U.S.C. § 994(\v)(l) requiring the chief Judge of each court to submit this documentation to the Commission within 
30 da> s of sentencing. 

The PROTECT Act amended 18 U.S.C. § 3553(c) lo require courts, “allhe lime of sentencing" to slate the reasons for 
imposing anoulside-lhe-range seiileiice “willi specificilv on Ihe wriUen order of judgment and comniilmenl." 

18 U.S.C. § 3553(c)(2) (2005). 
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more than 65,000 cases reviewed by the Commission for its Booker report, approximately 45,000 of 
those cases used Statement of Reasons forms issued in December 2003 or thereafter, including the 
Statement of Reasons form issued in June 2005 in response to Booker. Of the remaining 20,000 cases, a 
variety of forms are being used. 

The Commission applauds the advisory committee for the Federal Rules of Criminal Procedure 
on its efforts to impose uniformity with respect to use of tiie statement of reasons form. Congress also 
has taken steps to address this documentation issue through the PATRIOT Act,^^ and the Commission 
looks forward to working with the Judicial Conference to devise one form to be used uniformly by all 
courts. More uniform completion of sentencing documentation will ensure that the Commission can 
continue to inform Congress, the Judiciary, the Executive branch, and the federal criminal justice 
community about emerging sentencing trends and practices. 

11. The Booker Report 

The Commission’s emphasis on real-time data collection and analysis has enabled it to complete 
a comprehensive report on the impact of Booker in relatively short order. In August 2005, the 
Commission announced its decision to issue a report to examine whether any initial Booker impact 
could be determined and, if so, to determine the magnitude of such impact. The Commission sought to 
answer questions in three areas: 

(1) Guideline Compliance: Has Booker affected the rates of imposition of sentence within and 
outside the applicable guideline range and, if so, how has it affected sentence type and length, 
including the extent of departure or variance from the guideline range? 

(2) Historical Trends: R'Sii Booker affected federal sentencing compared to sentencing practices 
occurring prior to the decision? 

(3) Reasons for Sentences Imposed: Tn what circumstances do judges find sentences outside the 
guideline system more appropriate than a guideline sentence? In other words, for what reasons 
dojudges impose non-guidelines sentences and have those reasons changed oSxtt Booker"! 

The Commission also sought to examine the appellate courts’ responses to Booker, particularly 
whether they were developing case law on what constitutes a “reasonable” sentence. 

In compiling this "'Booker report,” the Commission reviewed three relevant time periods to 
ascertain historical sentencing practices and compare them with '^o^i-Booker practices:^'^ (1) the pre- 
PROTECT Act period, which covers cases sentenced from October 1, 2002 to April 30, 2003, the date 


’ See Proposed Rules Change to Fed, R. Ciim, P, 32 (Judgment)(proposing to amend Rule 32(k) to require courts to use the 
judginenl fonii. wliich includes the slaiemeiU of reasons form, prescribed by Ihe Judicial Conference of the United States), 
See, Sec, 735 ofH, Rep, 109-174, Pi T (requiring submission by courts ofa ‘'wrillen slalemeni of reasons form issued by 
the Judicial Conference and approved by the United States Sentencing Commission"), 

See Jinienez-Belire. F.3d , 2006 WL 652154 (!*' Cir., Mar. 9, 2006)(en baiic)(“We liave heard lliis case en banc to 

provide stable guidance in this circuit for the determination and review of posi-Booker sentences."). 

The Coinniission customarily reports data by fiscal year, which runs October 1 through September 30. The Coiimiission 
concluded, however, tliat use of the fiscal year data for its Booker report would not lend itself to mcaningfnl analysis. 
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of the PROTECT Act’s enactment;^^ (2) the post-PROTECT Act period, which covers cases sentenced 
between May 1, 2003 and June 24, 2004, the date oiihei Blakely decision; and (3) the \)o^i-Booker 
period, which covers cases sentenced between January 12, 2005 and January 1 1, 2006. 

The Commission looked at national sentencing practices as well as sentencing practices for the 
four major offense types that comprise over 70 percent of the federal caseload: theft/fraud, drug 
trafficldng, firearms, and immigration offenses.^^ The Commission also reviewed certain specific 
classes of offenders and offenses to ascertain posi-Booker and historical sentencing practices. Because 
of the limitations set out above about the uniformity of sentencing documentation, some caution should 
be exercised in drawing certain conclusions from the ^osi-Booker data,^^ but some observations can be 
made. 


A. Guideline Conformance 

One measurement of Booker'' s impact on federal sentencing is the rate of sentences imposed in 
conformance with the guidelines. As indicated in B(Mker, courts must still ‘'consider the Guidelines’ 
sentencing range established for ... the applicable category of offense committed by the applicable 
category of defender.”^'* This means that the courts must continue to determine and calculate the 
applicable guideline range, consult the guidelines, and take them into consideration at the time of 
sentencing, an approach approved by a number of appellate courts.^' 

The majority of federal cases continue to be sentenced in conformance with the sentencing 
guidelines after Booker. The national average for within-range sentences after Booker is 62,2 percent. 
By comparison, in fiscal year 2001 the within-range rate was 64.0 percent and in fiscal year 2002, it was 
65.0 percent, In the pre-PROTECT Act period it was 68.3 percent, and post-PROTECT Act, the rate 
was 71,7 percent. 

National data show that when within-range sentences and government-sponsored,^^ below-range 
sentences are combined, sentencing in conformance with the guidelines is 85,9 percent. This 
“conformance rate” remained stable throughout the year that followed Booker. 


The Conunission chose tliis sc\'Cn-montli period as representative of pre-PROTECT Act sentencing practices because it 
was during Fiscal Year 2003 tliat the Commission refined its methodologies for distinguisliiiig govcnmicnt-sponsorcd from 
other downward departures. In its 2003 Departures Report, the Commission estimated the rate of govenunent-spousored 
departures for fiscal years prior to 2003. As such, for purposes of the Booker report, tlic Commission chose to report what it 
felt was tlic most reliable data available for capturing '‘prc-PROTECT Act” sentencing practices. See Booker Report at 53 
n.265 (explaining mcdiodologv- for determining pre-PROTECT Act period). For purposes of tills testimony, other fiscal year 
estimates will be reported based ou infonuaiioii prepared for the 2003 Departures Report, available at www. ussc.gov. 

Timuigralion offenses are broken into two caiegories: “alien smuggling offenses'' senlenced pursuant to USSG §2L 1 . 1 and 
“unlawful entry' offenses” sentenced pursuant to USSG §2L1.2. 

For a discussion of the cautions associated with tlic Boofa^r Rcpwit's data, see Booker Report at v-vi. 

-'Booker. 543 U.S. at259. 

See, e.g.. Uniled Stales v. Vaughn, 430 F,3d 518 (2‘^Cir. 2005); Untied Slates v. While. 405 F.3d 208, 218 (4*Cir. 2005); 
United Slates V. Mares, 402 F,3d 5 1 1 (5^ Cir. 2005); United Stales v. Slone, 432 F,3d65 1 (6*Cir. 2005); United Stales v. 
Rodngiiez-Alvarez.425T.M 1041 (7^‘Cir. 2005); United States v. P/zooo, 403 F.3d991 (8^*' Cir. lOOS). United States v. 
Cantrell. 433 F.3d 1269 (9”' Cir. 2006), 

Govermueni -sponsored, below -range sentences include sentences outside Uie range that were made for reasons such as 
“pursuant to plea.” “deportation,” and “savings to (he government.” See also discussion on page 20 of the Booker Report for 
more circuit decisions approving this approach to sentencing. 
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The post-B(}o/cer national conformance rate is comparable to historical sentencing trends, 
although the degree of comparability depends on the historical period being used for comparison. For 
example, based on the Commission’s estimates of the rates of government-sponsored downward 
departures prior to 2003 combined with the rates of within-range sentences, the national conformance 
rate in fiscal year 2001 was 88.4 percent and in fiscal year 2002, it was 88.9 percent. In the pre- 
PROTECT Act period, the within-range and government-sponsored, below-range conformance rate was 
90.6 percent and during the post-PROTECT Act period, it was 93.7 percent.^^ 

During this Post-Baoker period, 55 percent of the 94 districts (52) have compliance rates above 
the national average of 62.2 percent. Government-sponsored, below-range sentences still account for 
the highest percentage of below range sentences post-Boo/rer^ and these types of sentences have 
increased slightly since Booker was decided to 23.7 percent. This compares to a rate of 22.3 percent 
pre-PROTECT Act and 22.0 percent post-PROTECT Act. By way of comparison, the Commission 
estimates that the rate of government-sponsored, below range sentences in fiscal year 2001 was 24.4 
percent and 23.9 percent in fiscal year 2002. 

Tn 33 districts that have a within-range compliance rate lower than the posi-Booker national 
average, the reason is directly attributable to a higher percentage of government-sponsored below range 
sentences. 

Commission data also indicate that the pattern of sentencing within-the-range has not changed 
ZihQx Booker. Appro.ximately 60 percent of within-range sentences still are imposed at the bottom of the 
applicable guideline range. 

The Commission conducted similar analyses for the four major otTense types. Tn po%x-Booker 
theft/fraud cases, the conformance rate is 83.0 percent, compared to 93,0 percent pre-PROTECT Act, 
and 91 .8 percent post-PROTECT Act, 

For po%\-Booker drug trafficking offenses, the guidelines conformance rate is 86,5 percent 
compared to 92.5 percent pre-PROTECT Act, and 93.7 percent post-PROTECT Act. The conformance 
rate for Po%X-Booker firearms offenses is 82,5 percent compared to 88,8 percent pre-PROTECT Act, and 
90.0 percent post-PROTECT Act. 

Alien-smuggling offenses sentenced after demonstrate a conformance rate of 88.5 

percent. This rate compares to 86,4 percent pre-PROTECT Act and 90.9 percent post-PROTECT Act. 
The po^X-Booker compliance rate for unlawful entry offenses is 89.5 percent compared to 88.0 percent 
pre-PROTECT Act and 91.1 percent post-PROTECT Act. 

B. Sentence Length and Type 


■ For an illustraiion of Ihis confomiance rate over (inie, see Figure 3 of (he Booker Reporl al 56. 

This could be viewed as a continuation in the trend toward more gov’cmmcnt-sponsorcd below-range sentences. See 2003 
Deparlures Reporl al 31. 67 (discussing Ireiid in increased rales oFl^low-range sentences granled pursuant lo USSG §5K1.1 
from 1991 through 200 1 ) available al www.ussc.gov. 

For reference lo (he national confomiance rates for the four major otTense types across lime reported in Uiis leslinioiiy . see 
Booker Report at E-1. 
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During the time periods reviewed by the Commission, the severity of sentences did not change. 
The average sentence length after Booker has increased nationally, including in the four major offense 
types with the exception of unlawful re-entry offenses. 

Nationally, sentences in the pre-PROTECT Act period averaged 56 months. During the 
PROTECT Act period, sentences averaged 57 months. Vosi-Booker, the national average sentence is 58 
months. Theft/fraud sentences also have risen throughout these periods averaging 16, 20, and 23 months 
respectively. Average sentences for drug offenses have risen from 80 months, to 83 months, to 85 
months Booker. Average sentences for firearms offenses have held steady at 60, 61, and 60 
months. Similarly, average sentences for alien smuggling offenses have held steady at 1 6, 1 7, and 1 7 
months \)o^l-Booker . Only sentences for unlawful re-entry have fallen \io^\-Booker . Sentences in these 
cases averaged 29 months pre-PROTECT Act, 29 months post-PROTECT Act, and 27 months post- 
Booker. 

Related to sentence length is the rate of imposition of sentences of imprisonment. According to 
Commission data, this rate has not decreased since Booker. Courts continue to sentence defendants to a 
term of imprisonment at a rate consistent with trends during the previous time periods examined. Courts 
also continue to sentence at the bottom of the applicable guideline range in nearly 60 percent of all cases 
sentenced within the guideline range. 

C, Non-Govemment-Sponsored Outside-the-Range Sentences 

The Commission did detect an increase in non-government sponsored, below- range sentences 
ioWoWmg Booker. These are sentences that are below the applicable guideline range and the court has: 
1) cited reasons for departure limited to, and affirmatively and specifically identified by the 
Commission^^ (“departures”); 2) cited reasons for departure limited to. and affirmatively and 
specifically identified by the Commission, and additionally mentions Booker or cites to 18 U.S.C. § 
3553(a) (“departure + Booker”)’^^ 3) cited only Booker or 18 U.S.C. § 3553(a) (“variance”)^^; or 4) not 
indicated a reason that falls into the previous three categories.'^’^ 

Based on the Commission’s best attempts to categorize sentences Booker, the Commission 
has determined that nationally about 12.5 percent of cases have non-government sponsored, below-range 
sentences attributable either to guideline departures or Booker. By comparison, the non-government 
sponsored, below-range sentence rate estimated by the Commission for fiscal year 2001 was 11. 1 
percent and in fiscal year 2002, it was 10.3 percent. During the pre-PROTECT period the rate was 8.6 
percent and during the post-PROTECT Act period the rate was 5.5 percent. 

Despite this increase in below range sentences from previous time periods, the degree to which 
sentences are below the range is somewhat smaller than what it was previously. During the 'gosX-Booker 
period, the median reduction being granted - either through departures or under Booker - is 34.2 percent 
below the minimum of the range. In fact, since Boomer, courts have granted sentences 9 percent or less 
below the minimum of the range more frequently than they did before the decision. By comparison. 


See Booker Report at D-4 n.2 for a complete description of this category. 
See Id. at D4 n.3. 

See Id. at D4 ii.4. 

” See Id. at D-4 n.5. 
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during the pre-PROTECT Act period the median reduction was 40.0 percent, and in the post-PROTECT 
Act period it was 35.1 percent. 

Moreover, the rate of imposition of above-range sentences after Booker has doubled to 1 .6 
percent. During fiscal year 2001, it was at 0.6 percent and in fiscal year 2002, It was 0.8 percent. It 
remained at 0.8 percent throughout the pre- and post-PROTECT Act period. A multivariate analysis 
undertaken for this report confirmed that the likelihood of receiving an above-range sentence is higher 
\>o?X-Booker than ^rt-Booker. 

The Commission looked at non-government sponsored, below-range sentences for the four major 
offense types. For theft/fraud cases, the \iosi-Booker non-government sponsored, below-range sentence 
imposition rate (combining guideline downward departures and sentences based on Booker) is 14.2 
percent. This compares to a non-government sponsored, below-range sentence imposition rate of 6.2 
percent pre-PROTECT Act, and 7.3 percent post-PROTECT Act. 

A review of drug trafficking cases demonstrates a non-government sponsored, below-range 
sentence imposition rate of 12.8 percent after Booker. This compares to 7.3 percent pre-PROTECT Act 
and 6. 1 percent post-PROTECT Act. 

The non-government sponsored, below-range sentence imposition rate for ^o%X-Booker firearms 
cases is 1 5.2 percent compared to 1 0.2 percent pre-PROTECT Act and 8.9 percent post-PROTECT Act, 

Alien smuggling cases sentenced ^osi-Booker demonstrate a non-government sponsored, below- 
range sentence imposition rate of 9.1 percent compared to 13.1 percent pre-PROTECT Act and 8.5 
percent post-PROTECT Act, Unlawful entry cases demonstrate a non-government sponsored, below- 
range sentence imposition rate 9,5 percent compared to 1 1.6 percent pre-PROTECT Act and 8.6 percent 
post-PROTECT Act, 

The Commission undertook a review of the reasons courts were giving for the sentences they 
impose. The Commission’s data indicate that even post-Booker courts rely predominantly on traditional 
guidelines departure reasons for imposing an outside-the-range sentence. For traditional guidelines 
downward departures, courts cite criminal history, general mitigating circumstances, family ties, and 
aberrant behavior most often to explain a below-range sentence. 

For cases in which a court relies solely on Booker to sentence below the range, the sentence is 
most often accompanied by a general citation to the Booker decision or factors under 18 U.S.C. § 

3553(a) but also may include a citation to traditional guidelines departure reasons. Making up a 
significant portion of the Commission’s '“’otherwise below the range” category, however, are those cases 
in which insufficient information in the documentation made it impossible for the Commission to 
ascertain what happened at sentencing. The Commission believes that more uniform sentencing 
documentation will help ensure the Commission’s ability to capture what is taking place in courts after 
Booker. 

The Commission also undertook a series of multivariate analyses as part of its review of post- 
Booker sentencing. Multivariate analyses are included to assess whether any changes in national 
sentencing trends are significant after controlling for a number of relevant factors. This is one statistical 


See Booker Report at 66 (chart explaining median decreases across time for all guidelines and four major offense types). 
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method employed to measure the effects of policy changes at the aggregate level and to evaluate the 
potential influence of other factors. The Commission undertook this type of analysis to determine what 
factors may be statistically significant in \iOst-Booker sentencing compared with other time periods. 

D. Specific Offense and Offender Issues 

The Commission undertook several analyses focused on specific sentencing issues and offender 
groups that are of perennial interest to the federal criminal justice community, or for which the issue of a 
Booker effect naturally arises. Specifically, the Commission examined sentencing practices regarding 
the use of cooperation without a 

government motion as a reason for the imposition of a non-government-sponsored, below-range 
sentence, sex offenders, crack cocaine offenders, first offenders, career offenders, and the rate of 
imposition of below-range sentences based on eaily disposition programs or other “fast track’' 
mechanisms. 


1. Cooperation Heduction without a Government Motion 

The Department of Justice, in particular, has voiced concern that courts would use Booker 
authority to grant sentence reductions for defendant’s cooperation absent a government motion, as 
outlined in 18 U.S.C. § 3553(e), The Commission reviewed its data to ascertain whether these cases 
were occurring. The Commission’s analysis suggests that these cases do occur ^o%i-Booke}\ as they did 
before Booker. The Commission cautions, however, that this data should be considered with the caveat 
that in many cases, the statement of reasons form may indicate that the court sentenced below the range 
for cooperation but does not indicate whether or not the government made a motion for substantial 
assistance, As such, the Commission’s data may overstate the frequency with which this type of 
sentence is occurring. 

Commission data indicate that posX-Booker there were 258 cases in which cooperation with 
authorities was given as a reason for the imposition of a non-government sponsored, below-range 
sentence. In 28 of these cases, substantial assistance or cooperation with the government was the only 
reason cited. In the remaining 230 cases, it was one of a combination of reasons for the below-range 
sentence. By comparison, there were 17 total cases in the pre-PROTECT Act period and 29 total cases 
in the post-PROTECT Act period. 

The Commission compared the extent of reductions below the applicable guideline range in 
cases where it could determine the government moved for a substantial assistance reduction and cases 
where there was no motion or the documentation was unclear. In cases with a government motion, the 
median percent decrease below the applicable range was 50 percent (or 28 months) below the minimum 
sentence. In cases where there was no motion, or the documentation was not clear, the median percent 
decrease was 35.1 percent (or 13 months). 

2. Sex Offenses 


” See Hearing on: "Implications of ihe Booker/FanfanDecision for the Federal Senlencing Guidelines, before Ihe 
Subconmiiliee on Crime, Terrorism, and Homeland Security of the Coirnnillee on the Judiciar} , U.S. House of 
Representatives (Feb. 10. 2005) (Written Statement of Assistant Attorney' General Christopher A, Wr<w at 15). available at 
http;//judiciar3’.housc.gov/mcdia/pdfs/Wray02 1005.pdf. 
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A major impetus for enactment of the PROTECT Act was congressional concern that the rate of 
downward departures was too great to control and deter crime, particularly sex offenses against children. 
Since 2003, a number of legislative changes and guideline amendments have increased punishment for 
these offenses. In order to ascertain sentencing practices fiookei\ the Commission divided sex 
offenses into two categories: 1) criminal sexual abuse offenses, including rape, statutory rape, and 
inappropriate sexual contact, and 2) sexual exploitation offenses, including crimes related to the 
production, trafficking, and possession of child pornography.^^ 

The Commission notes that with respect to the analysis undertaken for this class of offenses, 
conclusions are cautionary. Sex offense cases make up a small portion of the national sentencing 
caseload, and such a small number of cases potentially distorts both the percentages and averages 
reported. For example, during the pre-PROTECT Act period, the total number of sex offense cases 
included in the two categories outlined above was 563 cases. During the post-PROTECT Act period the 
number was 1,206 cases. Post-A?^i^i/:i?A*the number of cases was 1,330, Also, the recent changes in the 
law have resulted in substantial increases in sentences and the full impact of these changes may still be 
working through the system. 

With these caveats, the Commission’s data suggest that the average sentence length for cases 
sentenced pursuant to the criminal sexual abuse guidelines have remained fairly constant. Imposition of 
below-range sentences has declined continuously for overall criminal sexual abuse cases, including 
during the po%\-Booker period. The rates of imposition of below range sentences for abusive sexual 
contact cases and sexual abuse of a minor decreased in the post-PROTECT Act period, but increased 
during the po%x-Booker period. The majority of below-range sentences involving criminal sexual abuse 
are imposed on offenders with little or no criminal history. The rate of above-range sentences increased 
after Booker for criminal sexual abuse and abusive sexual contact offenses, but that rate declined for 
offenses involving sexual abuse of a minor. 

Sexual exploitation offenses, like criminal sexual abuse offenses, comprise a small number of 
federal cases. These cases follow the national trend of increased sentence lengths. In each of the three 
major classes of offenses - production, trafficking, and possession, sentence lengths have increased. For 
production offenses, average sentences have increased from 146 to 209 months over the three time 
periods. Average sentences for trafficking increased from 65 to 92 months over the same time periods, 
and average sentences for possession increased from 25 to 42 months. 

The Commission’s data suggest that the rates of below-range sentences in sexual exploitation 
offenses have increased following Booker. For production offenses, the rate of below-range sentences 
went from 3.8 percent pre-PROTECT Act to 2.5 percent post-PROTECT Act to 1 1.3 percent post- 
Booker. Similarly, rate of below-range sentences for trafficking offenses increased from 13.7 percent 
pre-PROTECT Act to 16.9 percent post-PROTECT Act to 19.1 percent post-Booker. The rate of below- 
range sentences for possession offenses also have increased since Booker. In the pre-PROTECT Act 
period the rate was 25 percent. During the post-PROTECT Act period the rate decreased to 16.6 percent 
but has increased post-Booker to 26,3 percent. The rate of imposition of above-range sentences has 


The criminal sexual abuse category includes offenses sentenced underUSSG §§2A3.1 (Rape), 2A3.2 {Slaluloiy Rape). 
2A3.4 (Abusive Se.xual Conuict). 

^ ' Tliis category of cases includes offenses senlerrced under Ihe seclion G guidelines covering sexual e.xploilalion of a minor, 
including USSG §§2G2.1 (Production). 2G2.2 (Trafficking), 2G2.4 (Possession). 
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increased '^Q'si-Booker for possession offenses, but has decreased over time for cases involving 
production or trafficking in child pornography. 

3. Crack Cocaine Offenses 

Some have speculated whether courts would use their Hooker authority to express disapproval of 
the penalty structure Congress created to address crack and powder cocaine offenses, and the federal 
sentencing guidelines implementation of that penalty structure. Commission data do not indicate that 
this is occurring frequently Booker. It does not appear that courts are Booker or other 18 
u s e, § 3553(a) factors to vary from the penalty structure on a frequent basis. The Commission 
reviewed 610 crack cocaine cases in which there was a non-government sponsored below-range 
sentence. Tn only 35 of those cases did the court indicate specific discontent with the lOO-to-1 penalty 
structure for crack and powder otTenses. Commission data indicate that the overwhelming majority of 
courts are not explicitly citing the crack/powder cocaine disparity as a reason to impose below-range 
sentences. 

Sentencing practices regarding crack offenses generally have followed the same patterns 
exhibited nationally and within the other major drug types: powder cocaine, heroin, marijuana, and 
methamphetamine. Following Booker^ 84.6 percent of crack cases were sentenced in conformance with 
the guidelines, including government-sponsored below-range sentences, This is comparable to the 
national sentencing rate of 85.9 percent. Sentence length for crack offenses also has remained fairly 
stable across time with post-5oo^t’r sentences averaging 124 months compared to 124 months pre- 
PROTECT Act and 127 months post-PROTECT Act. 

To date, no circuit court has concluded that a policy disagreement with the crack and powder 
cocaine sentencing ratio is a proper basis for imposing a non-guideline sentence. The First Circuit 
reviewed a case in which the district court employed a 20-to-l crack/powder ration, instead of the 
congressionally mandated lOO-to-1 ratio.'^® The First Circuit reversed the decision noting that a district 
court’s general disagreement with broad-based policies enunciated by Congress or the Commission, 
cannot serve the basis for sentencing outside the applicable guidelines range. The Fourth Circuit also 
came to a similar conclusion stating that “[i]n arriving at a reasonable sentence, the court simply must 
not rely on a factor that would result in a sentencing disparity that totally is at odds with the will of 
Congress, 


4. First Offenders 

First offenders are defined as those with no prior contact with the criminal justice system 
whatsoever. The Commission’s analysis suggests that the rate of imposition of below-range sentences 
for first offenders increased after Booker. During the pre-PROTECT Act period, first offenders received 
non-government sponsored, below-range sentences in 9.8 percent of cases. During the post-PROTECT 
Act period that rate was 6. 1 percent. PdiQi Booker, the rate of non-government sponsored, below-range 
sentences is 1 5,2 percent. But the rate of above-range sentences for first offenders also has increased 
after Booker from .7 percent pre-PROTECT Act to 1 .2 percent ’^osX-Booker. Even though first-time 
offenders are more likely to receive sentences either above or below the guideline range post-Booker, 
the proportion of them receiving imposition of prison time has remained constant. Moreover, the 


United S'lafes v. Pho, 433 F.3d 53 (P* Cir. 2006). The First Circuit has agreed to hear lliis case en banc. 
United States v. Uura, No. 05-4437, 2006 \VL 440099 (4”' Cir., Feb. 24, 2006). 
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average sentencing length for this class offenders has remained constant: 37 months pre-PROTECT Act 
period, 39 months post-PROTECT Act period, and 39 months ^o?,i-Booker. 

5. Career Offenders ^ 

The rate of below-range sentences for career offenders increased after Bookei\ the majority of 
these sentences being given in drug-trafficking cases. During the pre-PROTECT Act period, the rate of 
imposition of non-government sponsored, below-range sentences was 1 0 percent. That rate decreased to 
7.3 percent during the post-PROTECT Act period and has increased to 21.5 percent \)OS\-Booker . 
Sentence length for career offenders has decreased after Booker, which continues a trend that began 
before Booker. The average sentence for career offenders during the pre-PROTECT Act period was 196 
months. That average decreased to 1 90 months during the post-PROTECT Act period and decreased 
again to 180 months '^osi-Booker. 

6. Early Disposition Prourams 

Early disposition or “fast track” programs have existed in some form for a number of years, 
primarily in the border districts to assist in the burgeoning caseload faced by U.S. Attorneys’ offices and 
the courts. In 2003, as part of the PROTECT Act, Congress formalized these programs by requiring the 
Attorney General to authorize their existence. Congress also directed the Commission to promulgate a 
policy statement authorizing a sentence reduction up to four levels if the government filed a motion for 
such departure pursuant to an early disposition program. 

Currently, the Department of Justice has authorized early disposition programs in 16 districts, 
Some commentators, including the Commission in its 2003 Departures Report, have speculated whether 
courts that do not have an authorized early disposition program would use xhtu Booker authority to 
grant below-range sentences on par with those that would be given in an early disposition program 
district. The Commission’s data do not reflect that these concerns generally have been realized. In 
districts without early disposition programs, the data do not reflect widespread use of Booker to grant 
below-range sentences in immigration cases similar to those available in approved early disposition 
program districts. 

The Commission has not identified any reported cases in which circuit courts have upheld 
sentences below the guidelines range in non-Early Disposition Programs districts, because the district 
court cited the resulting disparity between districts that qualify for early disposition program departures 
and those that do not qualify. Two circuits have rejected the defendant’s argument that the sentence was 
unreasonable because the district judge failed to consider the unwarranted disparities in sentencing 
created by the existence of early disposition programs in other jurisdictions. These circuits explained 
that the policymaking branches of government can determine that certain disparities are warranted and 
thus courts need not avoid the disparity created by diese programs. 

E. Re2ional and Demo2raphic Differences in Sentencing Practices 

The Commission also undertook a review of what impact Booker may be having on regional and 
demographic sentencing practices. Commission data indicate that the regional disparity that existed 
prior to Booker continues to exist. There are varying rates of sentencing in conformance with the 


The Commission used the guideline definition of career offenderforthis analysis. See USSG §4B1.1. 
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guidelines reported by the twelve circuits. Consistent with the national trend, however, rates of 
imposition of within-range sentences decreased for each of the twelve circuits following Booker, both 
because of an increase in government-sponsored below range sentences and non-government-sponsored, 
below-range sentences. 

The Commission undertook a series of multivariate analyses to ascertain what factors are 
statistically significant in sentencing ^o^t-Booker as compared with sentencing in the pre-PROTECT 
and post-PROTECT Act periods. The conclusions from these analyses are cautionary because although 
they control for a number of factors associated with sentencing, there exist factors that cannot be 
measured. Unmeasured factors in the analyses conducted may include, for example, violent criminal 
history"*^ or the bail decision.'*^ If these '"unmeasured factors” were able to be included in the models, 
significance of demographic factors might change. 

A detailed multivariate analysis conducted on ^o?X-B(Xjker data demonstrates that male offenders 
continue to be associated with higher sentences than female offenders. This association was evident 
every year from 1 999 through the post-^ooAt^r period. 

Another multivariate analysis suggests that following Booker, black offenders are associated 
with sentences that are 4.9 percent higher than white offenders. Although this factor did not exist in the 
post-PROTECT Act period, it did appear in fiscal years 1 999, 2000, and 200 1 

Another multivariate analysis suggests that following Booker, “other” race offenders - primarily 
Native Americans - are associated with sentences 10.8 percent higher than white offenders. This 
association also was found in fiscal year 2002. 

F. Appellate Review 

No discussion about the impact of Booker on federal sentencing would be complete without 
examining the 'gosi-Booker appellate court decisions interpreting and applying Booker. Like the data on 
sentencing practices, the appellate law surrounding Booker continues to evolve. It took the appellate 
courts several months to wade through the procedural issues associated with Booker so it has only been 
within the last few months that the courts have begun in earnest to develop a \)O^X-Booker body of case 
law that gives some guidance about what constitutes an “unreasonable” sentence, 


The presence of violent criminal hislon,’ may lead Ihe court lo sentence higher in the prescribed range. The Commission's 
datafile docs not hav c information on tlic t 5 pc of criminal histoiy behavior. In 2002. tlic Commission created a datafile wliich 
look a 25 percent random sample of cases sentenced in Fiscal Year 2000. This dalafile looked more closely at offender's 
criminal conduct, including detailed infonnation on the type of criminal hisloiy the offender had. Using this data (the 
Intensive Study Sample 2000. or ISS2000). it was found that 24.4 percent of wliitc offenders had \’iolcnt criminal liistory 
events, as compared to 43.7 percent of black offenders, 18.9 percent of Hispanic offenders, and 23.7 percent of 'otlicf’ 
offenders. 

Offenders who are not given ilie opporlunily lo post bail or may not be able lo afford bail, are detained for the entire 
period before their sentencing. Thus, if an ofrender's final senlencing range is 6-12 nionihs, and the offender serves 10 
months in prison before the final adjudication of the sentence, the court could sentence the offender to "time served." and the 
sentence would be 10 montlis. An offender who was out on bail during this process may' get a 6-month sentence for tire same 
behavior, wliich the court may krve wanted to impose on the first offender if tlie bail circumstances were similar. 

See Figure 13 of Uie Booker Report at 109, 


13 



20 


As the Supreme Court specifically stated in Booker^ district courts must continue to determine 
and calculate the applicable guidelines range. In doing so, the courts have concluded that determination 
and calculation of the applicable guideline range continues to include judicial factfinding by the court to 
resolve disputed issues. Circuits that have ruled on this also have concluded that the resolution of 
disputed sentencing issues may be done using a preponderance of the evidence burden of proof The 
appellate courts also have upheld the ^o?X-Booker use of hearsay evidence and acquitted conduct when 
fashioning a sentence in the advisory guidelines scheme. 

Courts have concluded that once a guideline range is determined and calculated, it must be 
considered by the sentencing court. This consideration is part of the sentencing courts overall 
consideration of the sentencing factors that must be considered in imposing a sentence. The record on 
appeal must include sufficient evidence to demonstrate affirmatively the court’s consideration of these 
factors, including the applicable guideline sentence. 

1 . Reasonableness Review 


In Booker, the Supreme Court instructed the appellate courts to “review sentencing decisions for 
unreasonableness.’"^^ The reasonableness standard of review is not particularly clear-cut, having been 
inferred by Justice Breyer from “statutory language, the structure of the [Sentencing Reform Act], and 
the ‘sound administration of justice’.”"** The appellate courts, therefore, have been somewhat cautious 
in developing guidance on a reasonable sentence. 

Six circuits - the Fourth, Fifth, Sixth, Seventh, Eighth, and Tenth - have held that a sentence 
within the applicable guideline range is presumptively reasonable. These circuits declined to find a 
within-range sentence to be per se or conclusively reasonable because, in the view of some, to do so 
would be “inconsistent with the Supreme Court’s decision in Booker, as such a standard would 
effectively re-institute mandatory adherence to the Guidelines.””*^ This does not mean that a sentence 
outside the applicable guideline range is presumptively unreasonable, nor does it mean that a guidelines 
sentence is reasonable in the absence of evidence that a district court followed its statutory mandate to 
impose a sentence after having considered the applicable sentencing factors under 18 U.S.C. § 
3553(a)(2). So far, only one appellate court - the Eighth Circuit - has found a within-guideline range 
sentence to be unreasonable. 

With respect to guideline departures, the circuit courts agree that Booker they still lack 
jurisdiction to review a court’s denial of a motion for downward departure, if it is clear that the court 
properly understood the authority to depart and chose not to exercise it. 


See Booker Report at 22 citing United Stales v. Garcia, 413 F.3d201 (2d Cir. 2005); United States v. I'aughn. 430 F.3d 
518 (2d Cir. 2005); United Slates v. Ledesma. No. 05-1563, 2005 WL 3477715 (3d Cir. Dec. 20, 2005) (unpiib.); United 
States v. Mares, 402 F.3d 511 (5th Cir. 2005); United States i’. Garcia-Gonon, 433 F.3d 587 (8th Cir. 2006); United States v. 
Tynes, No. 05-13035. 2005 WL 3536189 (lldi Cir. Dec. 28, 2005) (mipub). 

See 18 U.S.C. § 3553(a) listing the seven factors to be considered when imposing sentence. 

" Booker, 543 U.S. al 264. 

Booker, 543 U. S. al 260-6 1 , citing Pierce v. Underwood, 487 U.S. 552, 559-60. 

See Report at 26 (citing United States v. Wehh, 403 F.3d373, 385 n.9 (6th Cir. 2005) citing United States r 

Croshy, 397 F.3d 103. 115 (2d Cir, 2005), See also United Slates v. Alonzo, 435 F.3d 551 (5lh Cir. 2006); United Slates v. 
Cunningham, 429 F,3d 673 (7th Cir. 2005); Myh’tiuk, 415 F.3d at (^T.Tcdley. 43 1 F.3d at 786)), 
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2. Jurisdiction 

Separate and apart from the reasonableness analysis, circuit courts also are examining issues of 
jurisdiction. Congress provided for limited appellate review of sentences under the Sentencing Reform 
Act. Prior to Booker, neither the government nor the defendant had the right to appeal a sentence 
properly calculated within the applicable guideline range . Booker did not excise this jurisdictional 
limit on appellate review and some have posited that die appellate courts do not have jurisdiction to hear 
a ^osi-Booker appeal of a within-range guideline sentence. To date, that conclusion has not found 
support in reported appellate cases. Three circuits - the First, Eighth and Eleventh - have specifically 
rejected this argument. 

As a final note on appellate review, the circuit courts have reasoned that Booker does not apply 
to mandatory minimum sentences, which are driven by statutes, not by the sentencing guidelines. 
Similarly, the '^o?>\-Booker appellate courts have agreed that the fact of a prior conviction is not a fact 
that a jury must find beyond a reasonable doubt. Courts, therefore, that have considered the Armed 
Career Criminal Act have agreed that Booker does not have an impact, although they do differ on the 
extent of the exception. 

TTT. Conclusion 

The Booker decision has had an impact on federal sentencing. The magnitude of the impact 
depends on to which historical period one compares po%X~Booker sentencing practices. The 
Commission’s review of historical sentencing practices does not indicate whether the post-PROTECT 
Act trend toward increased conformance with the guidelines system would have continued without 
Booker. Nor does it indicate that, absent the PROTECT Act, the rate of confonnance with the 
guidelines would have decreased. 

The Commission commends the Congress and the Department of Justice for the period of time 
they have allowed '^osi-Booker sentencing to occur before considering what, if any, legislative action 
should be taken in response to the decision. 

After a year of collecting data, monitoring appellate court decisions, and having issued its 
Booker report, the Commission believes that it is time for serious consideration of a legislative response 
to Booker. As anticipated by the decision itself; 

Ours of course is not the last word; The ball now lies in Congress’ court. The 

National Legislature is equipped to devise and install, long-term, the sentencing 

system compatible with the Constitution that Congress judges best for the federal 

system of justice.'''^ 

The Commission strongly believes that any legislation considered should preserve the core 
principles of the bipartisan Sentencing Reform Act of 1984 in a constitutionally sound fashion. The 
Commission believes that, at the very least, a legislative response to Booker should include the 
following four adjustments, all of which can be made within the Sentencing Reform Act. 


See 18 U.S.C.§ 3742(a). 
'' Booker. 543 U.S. at 265. 
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First, a legislative response should include codification of the three-step process for imposing a 
sentence. As outlined above, this approach ensures that the federal sentencing guidelines are afforded 
the appropriate consideration, determination and ultimately, the proper weight to which they are due 
under Hooker. The sentencing guidelines embody all of the applicable sentencing factors for a given 
offense and offender. The Commission believes that tiie three-step approach to sentencing is consistent 
with the Hooker remedy. 

Second, the Commission believes that any legislative response to Hooker should address the 
appellate review process and standard. 

Third, as the Commission has noted throughout this testimony, timely and uniform use of 
sentencing documentation is imperative to the Commission’s ability to accurately ascertain and report 
about national sentencing practices. Any legislative response should include the continued importance 
of proper and uniform sentencing documentation being sent to the Commission. 

Fourth, the Commission believes that a legislative response should clarify that a sentence 
reduction for cooperation or substantial assistance is impermissible absent a motion from the 
government. 

The Commission is considering holding its own Booker hearings, 

The Commission stands ready to work with Congress, the Judiciary, the Executive branch, and 
all other interested parties in refining the federal sentencing system so that it preserves the core 
principles of the bipartisan Sentencing Reform Act in a constitutionally sound manner that would lessen 
the possibility of further litigation of the system itself. Such an approach would be the best for the 
federal criminal justice system 

Mr, Chairman, Ranking Member Scott, and Members of the Committee, thank you for holding 
this very important hearing. I will be glad to answer any questions you may have. 
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Mr. Coble. Well, Your Honor, thank you for at least acknowl- 
edging the illumination of the red light. [Laughter.] 

Judge Hinojosa. Thank you, sir. 

Mr. Coble. Mr. Mercer. 

TESTIMONY OF THE HONORABLE WILLIAM MERCER, PRIN- 
CIPAL ASSOCIATE DEPUTY ATTORNEY GENERAL AND U.S. 

ATTORNEY FOR THE DISTRICT OF MONTANA, U.S. DEPART- 
MENT OF JUSTICE 

Mr. Mercer. Chairman Cohle, Congressman Scott, Members of 
the Subcommittee, thank you for the opportunity to appear before 
you today and for inviting the Department of Justice to testify 
about this important issue. 

The Attorney General regards today’s hearing as an important 
step, but certainly not the last step in the serious, frank, and ongo- 
ing dialogue of the Supreme Court’s decision United States v. Book- 
er has generated. 

Since the Booker decision. Department of Justice representatives 
have been in discussion with interested parties. We hope and ex- 
pect that this fruitful exchange will continue after today’s hearing. 

In the early 1980’s, with crime rates at near record highs. Mem- 
bers of Congress from both political parties, working together, re- 
formed Federal sentencing policy to replace a broken and weak sys- 
tem of indeterminate sentencing with a strong and honest deter- 
minate sentencing system that would more effectively fight crime 
and address inequities in sentences. The Sentencing Reform Act of 
1984 brought about comprehensive reform. It created the United 
States Sentencing Commission, and in turn, the Federal Sen- 
tencing Guidelines. The fundamental principles underlying the act 
and the guidelines were: consistency, fairness and accountability in 
sentencing. Defendants who commit similar crimes and have simi- 
lar criminal records are to receive similar sentences. 

Today, serious crime is the lowest it’s been in more than a gen- 
eration. We believe that increased sentencing levels and more con- 
sistent sentencing practices have been responsible for much of this 
achievement. Yet, beginning with the Supreme Court’s decision in 
Blakely v. Washington, the principles and practice of determinate 
sentences have been in jeopardy, putting at risk the progress we 
have made. 

These developments culminated last year when the Supreme 
Court, in Booker, held that the Federal Sentencing Guidelines vio- 
lated the sixth amendment right to a jury trial. As a remedy, the 
Court severed two provisions of the act, thereby rendering the 
guidelines advisory only, and weakening the standard review for 
Government appeals of sentences below the applicable guidelines 
range. 

Given the great complexity of this issue, the Attorney General 
wanted to make sure that the department did not act precipitously. 
In the 14 months since the Booker decision, we have viewed Fed- 
eral sentencing decisions with measured concern. At the same time, 
we have been careful not to draw premature conclusions. However, 
it is becoming increasingly clear that both anecdotal and statistical 
evidence demonstrate very troubling trends, a marked decrease in 
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within-guideline sentences, and increased inter- and intra-district 
disparity in sentences. 

Some have suggested that there has been little change in Federal 
sentencing practices because the average length of Federal sen- 
tences has remained nearly constant at 56 to 58 months. While this 
is correct, we do not believe that this is the beginning and the end 
of the analysis. The department remains very concerned about the 
decline in compliance with the Federal Sentencing Guidelines be- 
cause it is evidence of increasing disparity in Federal sentences. 
After passage of the PROTECT Act in 2003, there was an increase 
in the percentage of sentences imposed within the ranges set forth 
by the Federal Sentencing Guidelines from 65 percent in fiscal year 
2002 to 72.2 percent in fiscal year 2004. However, in the year since 
Booker was decided, we have seen a 10 percent decline in the num- 
ber of sentences within the guideline range. 

This is a significant increase in downward departures. Indeed, 
nearly 8,200 defendants benefited from downward departures not 
endorsed by the Government in the period since Booker was de- 
cided. Moreover, we believe that the rise in sentences below the 
range is contrary to what Congress intended when it passed the 
PROTECT Act in 2003. The size in the individual departures is 
also troubling. The Sentencing Commission’s report on post-Boo^er 
sentences indicates that a third of the defendants, approximately 
2,700, who have received a downward departure not endorsed by 
the Government had their sentences reduced by 40 percent or more 
below the low end of the applicable guideline range. 

Statistics also point to significant disparities between the circuits 
and within the circuits as the courts exercise their new authority. 
In the Fifth Circuit only 8.6 percent of defendants received depar- 
tures not endorsed by the Government, whereas, in the Second Cir- 
cuit, 23.1 percent of the defendants received departures not en- 
dorsed by the Government. The risks to fair and consistent treat- 
ment are not simply geographic. The Sentencing Commission’s data 
just released similarly shows that Black defendants are now receiv- 
ing longer sentences than their White counterparts, a result not ob- 
served after passage of the PROTECT Act. That same data also 
shows that despite Congress’s repeatedly expressed concerns about 
sexually related offenses, Booker has resulted in judges increas- 
ingly sentencing defendants to below guideline sentences for these 
crimes. 

While the data in the aggregate can be very instructive, it is also 
useful to look at particular outcomes and particular cases. My writ- 
ten statement identifies a number of cases, and there are many 
others worthy of analysis. The cases demonstrate two things. First, 
the new discretion given to district judges under Booker is under- 
mining our ability to achieve the firmness and consistency nec- 
essary to accomplish Congress’s purpose in establishing sentencing 
policies. Second, allowing appellate courts to review below guide- 
line sentences under a reasonable standard cannot ensure achieve- 
ment of the statutory purposes of punishment. 

There are hundreds and hundreds of examples of sentences 
below the guidelines. As noted in our case examples, these deci- 
sions not only undermine the goal of minimizing unwarranted dis- 
parities in sentencing, but also impair key goals of the Sentencing 



25 


Reform Act: deterrence, promoting respect for the law, and inca- 
pacitation. 

We know how hard Federal judges work to faithfully execute 
their duties every day. It is inevitable, however, that given broad 
discretion, well-intentioned judges will come to inconsistent and 
competing conclusions about what factors matter most heavily in 
sentencing. Ultimately, a system that produces such results is nei- 
ther desirable, nor capable of sustaining long-term public con- 
fidence. 

We believe there is a clear danger to the gains we have made in 
reducing crime, and achieving fair and consistent sentencing will 
be significantly compromised if mandatory sentencing laws are not 
reinstituted in the Federal criminal justice system. We believe re- 
instituting mandatory sentencing guidelines can be done best by 
creating a minimum guidelines sentencing system. Under such a 
system, the Sentencing Guidelines minimum would have the force 
of law, while the guidelines’ maximum sentence would remain advi- 
sory. This would comport with the constitutional requirements of 
Booker because defendants, upon conviction, would always be sub- 
ject to the maximum statutory penalty set by Congress, rather 
than being subject only to the maximum set in the guidelines. The 
Sentencing Guidelines would work in the same manner they have 
since their inception, with judges identifying aggravating and miti- 
gating factors in individual cases with carefully measured judicial 
discretion, and with results that are certain, consistent and just. 

Interestingly, experts of all political and ideological stripes pre- 
dicted before Booker was decided that a purely advisory system 
would undoubtedly lead to greater disparity, and further, that over 
time this disparity is likely to increase. We believe that we are be- 
ginning to see the results of that problem. 

Thank you again for the opportunity to testify. I look forward to 
your questions. 

[The prepared statement of Mr. Mercer follows:] 
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I. 

INTRODUCTION 

Chairman Coble, Congressman Sc-olt, members of the Subcommittee, thank 
you for the opportunity to appear before you today, and for invitmg the Department 
of Justice to testify about this important issue. The Attorney General regards 
today’s hearing as an important step - but certainly not the last step - in the serious, 
frank and ongoing dialogue that the Supreme Court’s decision in United States v. 
Booker' has generated. Since the Booker decision, Department of Justice 
representatives have been in discussion with Members of Congress, the bench, the 
defense bar, and other interested groups, such as victims’ rights advocates. We 
hope and expect that this fruitful exchange will continue after today’s hearing. 

In the early 1980s, with crime rates at near record highs, Congressmen and 
Senators from both political parties, working together, reformed federal sentencing 
policy. Members spoke passionately about the need to replace a broken and weak 
system of indeterminate sentencing wdlh a strong and honest delerminale sentencing 
system that would more effectively fight crime and address the gnawing problem of 
inequities in sentencing. The Sentencing Reform Act of 1 984 was enacted 

' 542 U.S. 296 (2004). 
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overwhelmingly and was signed into law by President Reagan. The .'^ct brought 
about comprehensive reform; it created the U.S. Sentencing Commission and, in 
turn, the federal sentencing guidelines. The fundamental principles underlying the 
Act, and the mandatory sentencing guidelines it forged, were consistency, fairness, 
and accountability in sentencing: defendants who commit similar crimes and have 
similar criminal records receive similar sentences. 

For more than 15 years, the guidelines mandated tough sentences, minimized 
unwarranted disparity and the impact on crime was spectacular. As a result of the 
Sentencing Reform Act* and the Protect Act,^ along with steps taken by state 
legislatures to reform sentencing practices, and together with improvements to 
policing and other important criminal justice reforms, crime has been reduced 
steadily and, over time, dramatically. Today, serious crime is the lowest it has been 
in more than a generation. We believe that increased sentencing levels and more 
consistent sentencing practices have been responsible for much of this achievement. 
Yet, beginning with the Supreme Court’s decision in Blakely v. Washington,"' the 

^ Title II, Comprehensive Crime Control Act of 19S4, Pub. L. No. 98-473, 98 Slat. 1837 

(1984). 

Pub. L. No. 108-21, 1 1 7 Stat 6.50, codified at 28 U.S.C, § 994{w) and 1 8 U.S.C, § 

3553( c). 


.542 O.S. 296 (2004), 
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principles and practice of determinate sentences have been in jeopardy, putting at 
risk the progress we have made. 

These developments culminated on January 12, 2005, when the U.S. Supreme 
Court, in United States v. Booker, by the narrowest of majorities, held that the 
federal sentencing guidelines violated the Sixth Amendment right to a jury trial. As 
a remedy, the Court severed two provisions of the Act, thereby rendering the 
guidelines advisory only, and weakening the standard of review for Government 
appeals of sentences below the applicable guidelines range. In the fourteen months 
since Booker, a clear picture has emerged as to Booker’s impact. While the federal 
sentencing guidelines are still calculated by district courts post-Booker, and remain 
a legally relevant factor in determining federal sentences, there has been an 
undeniable erosion in the rate of compliance with the guidelines and an appreciable 
and troubling increase in sentencing disparities across the nation. In short, both 
consistency and accountability are eroding. 

Given the great complexity of this issue, the Attorney General wanted to 
make sure that the Department did not act precipitously. In the fourteen months 
since the Booker decision, we have viewed federal sentencing decisions with 
measured concern. Because of our belief that tough and consistent sentences have 
enhanced the safety of Americans and the fairness of our judicial process, federal 
prosecutors were instnjctcd to take all available steps to promote continued 
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adherence to the sentencing guidelines. At the same time, we have been careful not 
to draw premature conclusions. However, it is becoming increasingly clear that, 
despite the Department’s efforts, both anecdotal and statistical evidence demonstrate 
two very troubling trends: the first is a marked decrease in within-gui delines 
sentences, and the second is increased inter-circuit and intcr-district sentencing 
dispiirity. 

Some have suggested that there has been little change in federal sentencing 
practices because the average length of federal sentences has remained nearly 
constant at 56 to 58 months. While this is correct, the Department remains very 
concerned about the decline in compliance with the federal sentencing guidelines 
because il is evidence of increasing disparity in federal sentences. After passage of 
the PROTECT Act in 2003, there was an increase in the percentage of sentences 
imposed wdthin the ranges set forth by the Federal Sentencing Guidelines, from 65% 
in FY 2002 to 72.2% in FY 2004. However, in the year since Booker was decided, 
we have seen a 10% decline in the number of sentences w ithin the federal 
sentencing guidelines. 

In addition, as shown in the U.S. Sentencing Commission’s most recent 
statistics, “other downward departures” and sentences “otherwise below the nmge” 
jumped from 5.2% in FY 2004 {pri-Blakely) to 12.5% in FY 2005-2006 (post- 
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Booker). This is a significant increase, especially since it occurred over a relatively 
short period of time. Moreover, wc believe that the rise in sentences below the 
range is contrary to what Congress intended when it passed the PROTECT Act in 
2003. 

The statistics also point to significant disparities between the Circuits, and 
within the Circuits, as the courts exercise their new' authority. As just one example, 
judges in the District of Massachusetts, in the First Circuit, have relied on Booker to 
sentence 25.7% of defendants to sentences below the guidelines range. In the 
neighboring Northern District of New York, in the Second Circuit, only 8.9% of 
defendants have received such generous treatment. Differing jurisptudence among 
the Circuits will only serv'e to exacerbate disparities among similarly situated 
defendants. The risks to fair and consistent treatment are not simply geographic - 
the Sentencing Commission’s data just released similarly shows that black and 
Native American defendants are now receiving longer sentences than their white 
counterparts. That same data also shows that, despite Congress’ repeatedly 
expressed concerns about sexually-related offenses, Booker has resulted in judges 
increasingly sentencing defendants to below-guidelines sentences for these serious 
crimes. 

Two examples illustrate the point. According to the Commission’s data, in 
9.2% of all cases involving criminal sexual abuse of a minor, judges rely on their 
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new discretion to sentence below what the guidelines advise. Similarly, judges are 
using Booker authority to give below'-guidelines sentences in 20.9% of cases 
involving possession of child pornography. This state of affairs is of serious 
concern to us and is, we believe, contrary to the purposes of the Sentencing Reform 
Act and the PROTECT Act. 

We w'elcome this hearing and are grateful to you, Mr. Chairman, for 
examining this important public safety issue and for shining light onto the impact of 
Booker on federal sentencing practice. Wc believe there is a clear danger that the 
gains w'e, as a country, have made in reducing crime and achieving fair and 
consistent sentencing will be significantly compromised if mandatory sentencing 
law's are not rcinstituted in the federal criminal justice system. A majority of the 
Supreme Court contemplated that advisory guidelines w'ould not be a permanent 
solution and anticipated that Congress would consider legislation in the wake of 
Booker. Indeed, Justice Breyer stated in his majority opinion that the “the ball now 
lies in Congress' court. The National Legislature is equipped to devise and install, 
long-term, the sentencing system, compatible wdth the Constitution, that Congress 
judges best for the federal system of justice.”’’ 


Booker, 543 11. S. at 265. 
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We urge this Subcommittee, the full Committee, and the Congress as a whole, 
to fully examine current sentencing practice as well as the short- and likely long- 
term impact of Booker and then to act to reinstitute mandator>' sentencing in the 
federal criminal justice system. We believe reinstituting mandatory .sentencing can 
be done best by creating a minimum guidelines system. Under such a system, the 
sentencing guidelines’ minimum w'ould return to being mandatory and again have 
the force of law, while the guidelines’ maximum sentence would remain advisory. 
This would comport with the constitutional requirements of Booker, because 
defendants, upon conviction, would always be subject to the maximum statutory 
penalty set by Congress, rather than being subject only to the maximum set in the 
guidelines. Moreover, such a system would embody the time-tested values of the 
Sentencing Reform Act. The sentencing guidelines would work in the same manner 
they have since their inception; with judges identifying aggravating and mitigating 
factors in individual cases, with carefully circumscribed judicial discretion, and with 
results that are certain, consistent and just. 

In the remainder of my testimony, 1 will first discuss briefly the advent of 
sentencing reform and the benefits that it swept in for our country. Next, I wall lay 
out the federal sentencing experience smae Booker, based on Sentencing 
Commission data, as well as specific case examples. We believe that, from this 
information, the Subcommittee can clearly see that the short- and long-term 
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implications oiBuuker are serious and that the need for legislative action is acute. 
And finally, I will discuss in greater detail our proposal for a minimum guidelines 
system. The Department of Justice is committed to working with Congress, the 
Judiciary, and other interested parties, to ensure that a new sentencing regime is put 
in place; that it is just and lasting, and that it carries out the fundamental purposes of 
sentencing for the American people, 

II. 

THE SENTENCING REFORM ACT OF 1984 
Prior to the passage of the Sentencing Reform Act, the federal Government - 
and every slate in the Union embraced a sentencing policy focused largely on 
rehabilitating convicted offenders. The main components of the policy were 
unfettered judicial discretion and early release on parole, and the main products of 
the policy were uncertainty in sentencing, limited use of incarceration, and 
unjustifiable sentencing disparities. This w'eak sentencing policy contributed both 
to the high crime rales in the 1960s, 1970s, and 1980s and to unacceptable levels of 
unwarranted sentencing disparity. Senators Hatch, Kennedy and Feinstein have 
characterized the disparity and inconsistency that existed before the Sentencing 
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Reform Act as “shameful.”’’ And in recent Senate hearings, Senator Patrick Leahy 
referred to the time before the Sentencing Reform Act as “the bad old days of fully 
indeterminate sentencing when improper fectors such as race, geography and the 
predilections of the sentencing judge could drastically affect [a defendant’s] 
sentence.”^ 

In the years leading up to the passage of the Act, various studies documented 
widespread and unwarranted sentencing disparity. Moreover, Congress, the 
Department of Justice, and independent analysts recognized and documented that 
such weakness, inconsistency, and uncertainty in sentencing practices had far- 
rcaching public safety consequences. Simply put, these characteristics of sentencing 
were incompatible both with effective crime control and with a fair system of 
justice. As a result, policymakers sought change. 

After many years of reviewing various options for reform. Congress, together 
with the E.xecutive Branch and many members of the Judiciary, came to a consensus 
tliat these problems could be addressed by a detemiinate sentencing system using 
mandatory sentencing guidelines created by an expert sentencing commission. 

^ Appellate Brief filed in United States v. ttonfer for the Honorable Orn'n G. Hatch, 
Honorable lidward M. Kennedy, and Honorable Dianne Feinstein as Amici Curiae in Support of 
Petitioner, 2004 WOL 1950640 **4, 6 (Sep. 01, 2004). 

Blakely v. Washington and the Future oj Federal Sentencing Guidelines: Hearing 
Before the S. Comm, on the Judiciary: 108th Cong. 8573 (2004), available at 
htlt*://iudieiaiv.senate.aov7testimonv.cfnt?id=126i)&wit id-2629. 
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Leaders of both parties drafted and then passed the landmark Sentencing Reform 
Act. Its guiding principle was consistency in sentencing, so that defendants who 
committed similar crimes and had similar criminal records would receive similar 
sentences. Another underlying principle was transparency, so that the parties, crime 
victims, and the public would know the factual and legal basis for a sentence. 
Together with appellate review of sentences, tliis provided real accountability in 
sentencing for the first time in American history. 

Under the mandate of the Act, the Sentencing Commission was created and 
directed to establish a system of guidelines, structured to provide proportionality, 
with the force of law to provide predictability, and with appellate review to provide 
consistency. At the same time, the guidelines were to require each sentence to be 
appropriately individualized to fit the offender and the offense, and to require the 
court to state the reasons for the imposition of each sentence. Congress also 
directed the Commission to create the guidelines so that longer sentences would be 
mandated for especially dangerous or recidivist criminals. Finally, Congress made 
the Commission a permanent body, so that the guidelines could be amended as 
experience and circumstances dictated. 

Over the last 15 years, the guidelines have been amended and refined on 
numerous occasions, as a result of input from Congress, judges, the Department of 
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Justice, defense attorneys, and others. They arc a product of commissioners of both 
political parties, embody a careful balance of public interests and goals, and have 
been blessed through oversight of Congresses controlled by Republicans and 
Democrats. 

As (J.S. District Judge Paul Cassell of the District of Utah noted in a post- 
Booker opinion: 

“It would be startling to discover that while Congress had created an 
expert agency, approved the agency’s members, directed the agency to 
promulgate the Guidelines, allowed tho.se Guidelines to go into effect, and 
adjusted those Guidelines over a period of fifteen years, that the resulting 
Guidelines did not well serv'e the congressional purposes. The more likely 
conclusion is that the Guidelines reflect precisely what Congress believes 
is the punishment that will achieve its purposes in passing criminal 
statutes.”* 

Specifically, the Sentencing CommLssion ha.s incorporated in the Guidelines 
Manual those factors relevant to calibrating the appropriate punishment, given the 
particulars of the defendant’s conduct and his criminal history. By creating a 
system to account for factors distinguishing the conduct of one defendant from 
another based upon considerations like the financial loss intended by the defendant, 
the number of victims, the use of violence, the seriousness of the physical injuries 
incurred by the victim, the criminal history of the defendant, and the drug quantity 


* United States V. Ifi/ion, 350 F. Supp. 2d 910, 915 (D. Utah 2005), 
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attributable to the det'endant, the Commission created a scheme to achieve the 
statutory purposes of punishment stated in 18 U.S.C. § 3553(a). 

Unsurprisingly, because the guidelines reflect the cumulative wisdom and 
policy judgment of two decades of policymakers, they have also contributed to a 
historic reduction in crime and significantly reduced unwaiTanted sentencing 
disparities ~ the very objectives Congress sought to achieve in adopting the 
Sentencing Reform Act. 

III. 

THE IMPACT OF SENTENCING REFORM AND 
THE SENTENCING GUIDELINES 
Tlie guidelines’ success in achieving Congress’ goal of producing tough, 
consistent, and lair sentences, and reducing crime has been repeatedly documented. 
As to consistency, the Sentencing Commission’s Fifteen Year Report, completed 
about a year ago, found that “[rjigorous statistical .study both inside and out.side the 
Commission confirm that the guidelines have succeeded at the job they were 
principally designed to do: reduce unwarranted disparity arising from differences 
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among judges.”’’ According to the 1 5 Year Report and the studies it cites, the 
guidelines have reduced unwarranted judicial disparity by at least one third.'” 

As to the rale of crime, tliere is little doubt that sentencing reform during the 
guidelines era has had a significant impact on the steep decline in crime in the 
United States. Crime rates are currently at a 30-year low, and studies confirm that 
changes in sentencing policy, both at the state and federal levels, are significantly 
responsible." Over the last 20 years and following Congress’ lead, many states 
have adopted guidelines systems and other related sentencing reforms. Congress 
also instituted mandatory minimum sentences, such as those contained in the Anti- 
Drug Abuse Act of 1 986, to incarcerate drug dealers and reduce the violence 
associated with the drug trade; and once again, many slates followed suit. Further, 
in 1994, Congress passed the Violent Crime Control and Law Enforcement Act 
which provided significant financial incentives to states to pass truth in sentencing 

" U.S. Senleacing Commission, Fifteen Years of Guidelines Sentencing, p. 140 (2004). 

See id. at 91 -9i. 

See, e.g., Joanna Shepherd, Police, Prosecutors, Criminals and Determinate 
Sentencing: The Tru.th about Truth-in-Sentencing Laws, 45 J.L. & ECON. 509 (2002): Peter W. 
Greenwood, et al., Three Strikes and You 're Out: Estimated Benefits and Costs of California 's 
New- Mandatory-Sentencing Law, in Three Strikes and You’re Out; Vengeance as Public Policy 
543 (David Schichor & Dale K. Sechrest eds., 1996). 
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laws - requiring violent offenders to serve at least 85% of their sentences - and that 
led to prison expansion nationwide. 

The new sentencing systems adopted by Congress and many of the states 
recognized the need to place public safety first. These systems sought to further that 
end through adequate deterrence, incapacitation of violent offenders, and just 
punishment. The result of these changes - as well as changes to policing levels and 
various other criminal justice refonns - has been a 20% drop in the overall violent 
crime rate during the last decade. 

A few critics incorrectly claim that our sentencing system has been a failure 
and that our prisons are filled wdth non-violent first-time offenders. But the facts 
show' otherwdse. For example, approximately 66% of all federal prisoners are in 
prison for violent crimes or had a prior criminal record before being incarcerated. 
Seventy nine percent of federal inmates classified as non-violent offenders had a 
prior arrest. The rap sheets of federal prisoners incarcerated for non-violent 
offenses indicate an average of 6.4 prior arrests W'ilh an average of at least two prior 
convictions.*^ Given the active criminal careers and the propensity for recidivism of 
most prisoners, we strongly believe that incapacitation w'orks. 

Bureau of Justice Statistics, Correctional Populations of the United States (Nov. 

1997). 

Bureau of Prisons, Office of Research and Evaluation (Nov. 2004). 
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As noted by Judge Cassell and others, “an expanding body of literature 
suggests that incarceration of dangerous persons in recent years has demonstrably 
reduced crime, through both incapacitation and deterrence.”'^ These incapacitative 
and deterrent effects arise from a sentencing guidelines system which is tough, fair, 
and predictable. We believe that the evidence is clear: the Sentencing Reform Act 
and the 15 years of mandatory federal sentencing guidelines have been very 
successful. Unfortunately, tlie Blakely and Booker decisions have pul this success at 
risk. 

IV. 

THE BLAKEL T AND BOOKER DECISIONS AND THEIR AFTERMATH 
About 2 1 months ago, at the end of its 2004 term, the Supreme Court in 
Blakely v. Washington held that the procedures of the Washington stale sentencing 
guidelines were unconstitutional, and thereby cast doubt on the sentencing practices 
used in other states and in federal sentencing. Tliat decision, and the subsequent 
decision m Booker, caused an upheaval in the federal criminal justice system and 
disruptions in state criminal justice systems across the country. The Court in 
Booker found the method by which the federal sentencing guidelines were applied 


Wilson, 350 F. Supp. 2d at 919. 
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for over 1 5 years violated the Sixth Amendment of the Constitution. As a remedy, 
the Court decreed the guidelines advisory only. 

Since these two landmark decisions, lower federal courts have struggled to 
make sense of the decisions and the sentencing system left in their wake. Over 
these 20-some months, there has been an extraordinary number of published district 
and appellate court sentencing cases. At the same time, there has been an explosive 
burst of academic writings and symposia on sentencing. And the Sentencing 
Commission has been releasing nearly real-time data on federal sentencing practice 
for well over a year. From all of this, a fairly clear picture has emerged about how 
the 'post-Booker federal sentencing system is w'orking. 

First, the federal sentencing guidelines survived Booker. The guidelines do 
still exist, and they remain a legally relevant factor in determining federal sentences, 
because Rule 32 of the Federal Rules of Criminal Procedure requires that they be 
calculated. The Booker decision itself, and most of the Circuit Courts that have 
spoken on the issue, have said sentencing courts still ought to calculate the 
guidelines before imposing sentence. However, the precise role the guidelines play, 
the continuing validity of many of the finer points of the guidelines such as the 
concept of departures - and the contours of appellate review of district court 
sentencing decisions all remain quite murky, as appellate courts issue widely 
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varying opinions on tliese subjects. As one Circuit Judge noted, “[ajehieving 
agreement between the circuit courts and within each circuit on post-Booker issues 
has, unfortunate!}', been like trying to herd bullfrogs into a wheelbarro'w.”*^ 

Second, it is undeniable that compliance with the guidelines - the percentage 
of cases sentenced within the guidelines range as calculated by the sentencing judge 
him or herself - has fallen significantly. In the nine months of fiscal year 2004 
before the Blakely decision, 72.2% of all convicted federal criminal defendants were 
sentenced within the applicable guidelines range. Since Booker, only 62.2% of 
cases have been sentenced within the guidelines range. Every' circuit and nearly 
every district court has seen a decline in guidelines compliance. In some circuits 
and districts, the rale of guidelines compliance is now astonishingly low. For 
example, in the Second Circuit, the guidelines compliance rate is at 50%. In the 
Eastern District of New York, guideline compliance has fallen to about 37%; in the 
Eastern District of Pennsylvania, it has fallen to 41%, and in the Southern District of 
Iowa it is 48%. Moreover, regional and other disparities in guideline compliance 
and sentencing have only worsened since Booker. 

We know how hard federal judges work to faithfully execute tlieir duties 
every day. It is inevitable, however, that given broad discretion, -ft'eU-intentioned 

V. .tyctJnJe. 434 F.3d 470 (6th Cir. 2006). 
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judges will come to inconsistent and competing conclusions about whut factors 
matter most heavily in sentencing. Ultimately, a system that produces such results 
is neither desirable nor capable of sustaining long-term public confidence. 

Third, while judges arc not solely responsible for the rate of guidelines 
compliance - as the compliance rate is also dependant on the use of substantial 
assistance departures and early disposition programs - the decrease in guidelines 
compliance after Booker is due almost entirely to judicial decisions. As Professor 
Frank Bowman recently pointed out, “[jjudges are using their new authority to 
reduce sentences below the range in almost 10% of all cases, and it is their exercise 
of this authority that is driving the decline in overall compliance rate.”'*' This 
failure to comply with the guidelines has already meant reduced sentences in cases 
throughout the country, and if not addressed, will mean a steady erosion in the 
deterrent value of federal sentencing policy and, ultimately, in reduced public 
safety. 

While data in the aggregate can be very instructive, it is also useful to look at 
outcomes In particular cases, T have identified a subset which suggests the problems 
in sentencing post-Soofer. The cases demonstrate tw'o things. First, the new 
discretion given to district judges under Booker is undennining our ability to 
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achieve the firmness, fairness, and consistency necessary to accomplish Congress’ 
puiposes in establishing sentencing policies. Second, allowing appellate courts to 
review below-guidelines sentences under a reasonableness standard cannot also 
ensure the statutory purposes of punishment. 

1 . United States v. Menyweather: 

The defendant, an administrative employee in the U.S. Attorney’s Office in 
Los Angeles, pleaded guilty- to mail fraud and admitted making unauthorized 
purchases on her Government credit card of between $350,000 and $500,000. The 
guidelines range called for a sentence of 21-27 months. The district court made an 
eight level downward departure and imposed a sentence of 40 days in a jail-like 
facility on consecutive weekends. The Government appealed, arguing that the 
district court abused its discretion by failing to provide reasons for the departure. 
The Ninth Circuit vacated the sentence and remanded the case for resentencing. 
United States v. Menyweather, 36 Fed. Appx. 262 (9th Cir. 2002) {Menyweather I). 

On remand, the court re-imposed the same sentence. The Government 
appealed. The Ninth Circuit reversed and remanded the case for re-sentencing. 
United States v. Menyweather, 69 Fed. Appx. 874 (9th Cir. 2003) (Menyweather U). 

Frank 0. Bowman III and Douglas Berman, What’s The Future of Federal Sentencing 
Policy?, from the Debate Club in l egal Affairs, The Magazine at the tmersection of T.aw and Life, 
httoV/legalaffairs.oro/webexcl usi ve/debateclub sentencinuOlOb.msp . 
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On the second remand, the court reimposed the same sentence by granting an eight- 
level downward departure for mental and emotional conditions, diminished 
capacity, and extraordinary family circumstances. The Govenuuent appealed. 

During the pendency of the appeal, the Supreme Court issued its opinion in 
Booker. In its first published opinion construing the reasonableness standard, the 
Ninth Circuit affirmed the sentence. United States v. Menyweather, 43 1 F.3d 692 
(9th Cir, 2005) (Menyweather HI). The appellate court found that the district court 
did not abuse its discretion in making the departure. In addition, applying the 
reasonableness standard, the court found that the length of the sentence was 
reasonable considering a combination of factors. In his dissent, Judge Kleinfeld 
disagreed with the factual and legal basis for the departure and the determination 
that a 40-day sentence can be a legal sentence under the reasonableness standard, 
given the facts of Menyweather. The matter is now pending on the Uovernment’s 
request for en banc review. 

2. United States v. Lcyva-Franco: 

This defendant, a resident alien at the lime of the crime, entered his guilty 
pica for importing five kilograms or more of cocaine from Mexico. In 2001, he was 
sentenced to 48 months of incarceration. The court reduced his sentence on a 
number of grounds, including a downward departure of four levels for aberrant 
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behavior pursuant to U.S.S.G. § 5K2,20. To qualify for an aberrant behavior 
departure based upon the mandatory sentencing guidelines in effect in 2001, the 
district court needed to make four findings. First, as a threshold consideration, the 
court had to find that the case was an “extraordinary case.” If it made such a 
finding, before making an aberrant behavior departure, it had to find that the 
behavior involved a “single criminal occurrence or single criminal transaction that 
(A) was committed without significant planning; (B) was of limited duration; and 
(C) represents a marked deviation by the defendant from an otherwise law-abiding 
life.” 

The Govemntent appealed the aberrant behavior departure and, in United 
States V. Leyva-Franco, 311 F.3d 1 194, 1196 (9lh Cir. 2002) (Levya-Franco 1), the 
Ninth Circuit reversed and remanded the case to the district court upon a finding 
that “there was an important unresolved objection to the presentence report.” 
Although the Government had attempted to show' that Leyva-Franco had admitted to 
a customs inspector that he had crossed the border numerous times with cocaine in 
the week prior to his arrest in order to preclude an aberrant behavior departure, the 
court refused to resolve this objection. 

On remand, the district court imposed the same sentence after making a four- 
level departure for aberrant behavior. The Government appealed. The Ninth Circuit 
reversed and remanded the case to the district court because the court did not make 
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the threshold finding of extraordinariness. United States v. Leyva-Franco, 89 Fed. 
Appx. 50 (9th Cir. 2004) {Le\ya-Franco 11). The Government also argued that 
Leyva-Franco did not commit a single criminal transaction given that he had 
transported cocaine across the border the week before the crime for which he was 
convicted. The Ninth Circuit did not reach this issue; instead it remanded the case 
for a failure to resolve the threshold question. The court directed that both prongs 
of § 5K2.20 must be met ba.sed upon findings for the court to depart at re- 
sentencing. 

On the second remand, the district court once again sentenced the defendant 
to 48 months and the Government appealed a third time. The Government lost the 
third appeal. United States v. Leyva-Franco, 2006 WL 64422 (9th Cir. 2006) 
(Levya-Franco Til). Citing Menyweather, the Ninth Circuit found the resulting 
sentence was “not unreasonable.” In dissent, Judge Kleinfeld noted, “This 
defendant smuggled five kilograms or more of cocaine across the border. His 
sentence is around half of what similarly situated defendants ordinarily get.” He 
added, “We held in a published opinion that the district court had to make a finding 
of fact as to whether it was tnie or false that the defendant had admitted smuggling 
drugs across the border before. The district court has still not made the finding. In 
its most recent iteration, the district court has said in substance that it would not 
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matter.” 

3. United States v. Rivas-Gonzalez: 

Tlie defendant entered a guilty plea to the charge of illegal re-entry 
after deportation. He was convicted of a drug distribution offense in Washington 
Slate in 1 992 and, after serving hi.s sentence, was deported to Mexico in July 
1 993. He illegally re-entered the United States soon thereafter and went 
undetected by federal authorities until his arrest in 2002. In the interim, he 
manied and fathered tw'o children. His sentencing guideline range was 27-33 
months. The district court made an 8-level departure based upon the cultural 
assimilation of Rivas-Gon/cale/.. The departure was based upon a number of 
statements, including; 

• Rivas-Gonzalez had not “simply popped across tlie border.”'^ 

• " [i]t seems to me that this is the kind of person that wc want to 
have living in this country'. He's a good citizen. Even though he 
isn't a citizen, he contributes far more to the community. And 
his connections with that and his cultural assimilation into the 


United States v, Rivas-Gonzalez, 384 F.3d 1034, 1042 (9th Cir. 2004). 
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community is far greater than many of the people who live here 
simply by birth."''^ 


The Government appealed. We submitted: 

“It defies logic and undercuts the underpinnings of our criminal justice 
system and the administration of justice to reward a defendant for having 
eluded law enforcement and the Immigration and Naturalization Service 
long enough to a.ssimilate in the society and establish a family. It would 
be both ironic and counterproductive to allow preferential dispensation 
for defendants who have managed to break the law for a longer period of 
time. The court considered some of the factors in 18 U.S.C. § 3553(a) 
that it is required to weigh, but tlie sentence failed to afford adequate 
deterrence, reflect the seriousness of the offense, or promote respect for 
the law because the court did not consider these factors. These three 
interests advance the purposes of punishment established by the Congress 
in 18 U.S.C. § 3553(a)(2). A sentence of less than twenty-five percent of 
the bottom end of the applicable guideline range does not reflect the 
Sentencing Commission’s considered judgments about optimal penalties 
for illegal reentry cases involving felons with a history of drug 
trafficking. It would not have been possible for the court to find that a 
sentence of six mouths effectively deters others (general deterrence) from 
committing the crime of illegal reentry. It would not have been possible 
for the court to have found that a six month sentence for the crime of 
conviction promotes respect for the law or reflects the seriousness of the 
offense. Congress has concluded that illegal reentry following 
deportation is a signifiemt crime. The Sentencing Commission has 
concluded that illegal reentry by those with drug trafficking convictions 
is particularly deserving of additional incarceration - even more so than 
those convicted of illegal reentt 7 with prior convictions for other 
aggravated felonies.”'^ 


Id. 

United States’ Appeal Brief in United States v. Rivas-Gonzalez, 2003 WL 22723756. 
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The Ninth Circuit reversed the judgment and remanded the case to the district 
court. Tn reversing, the Court noted: 

"Rivas's motivation for the illegal reentry was not a prior assimilation to our 
culture; instead, his motive in returning appears to have mirrored that of most 
inunigrants who enter our country' without inspection, /. e. , a desire to secure 
and enjoy a higher standard of living. Like other undocumented immigrants 
who may evade our law enforcement for years, Rivas, after his illegal reentry-', 
may have developed social, economic, and cultural ties to the United 
States. "21 

Because the defendant sought further review before the Supreme Court, the 
case was pending at the time of the Booker decision. It was therefore returned to the 
district court after Booker was decided. Late last month, the district court impo.sed 
the same six-month (time sewed) sentence handed down at the time of the initial 
sentencing. 

4. United States v. Edwards: 

Defendant was charged with four counts of bankruptcy fraud (violations of 1 8 
U.S.C. § 1 52) and six counts of bank fraud involving multiple banks (violations of 
18 U.S.C. § 1014) in two indictments. Edwards pleaded guilty to bankruptcy fraud 
(18 U.S.C. § 152(9)) and making a false statement to a bank (U.S.S.G. 
§2FLl(b)(l)(K) (1998) and U.S.S.G. §2FLl(b)(2) (1998). 


™ United States v. Rivas-Gotizalez, 384 F,3d 1 034 (9th Cir. 2004). 
H. at 1045. 
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The presentence report assigned Edwards a prison range of 27 to 33 months. 
Edwards had been convicted of bank fraud in the early 1 990s for which he still 
owed a restitution judgment to the FDTC of nearly $ I million. Edwards’ total 
offense level was based in part on a 10-level enhancement because the loss was 
betw-cen $500,000 and $800,000 (U.S.S.G. §2Fl.l(b)(l)(K) (1998)), and two levels 
fur more than minimal planning or more than one victim (U.S.S.G. §2F1. 1(b)(2) 
(1998)). On the belief that it was limited by the holding in United States v. 
Ameline,^^ the court sentenced Edwards to probation for five years, including seven 
months of home detention with electronic monitoring. 

The Government appealed, arguing that the district court failed to properly 
apply the sentencing guidelines and that the sentence was unreasonable. The Ninth 
Circuit reversed the judgment and remanded for resentencing.^^ In his dissent, 
Judge Kleinfcld wrote: 

“I would vacate the sentence because I cannot see how a sentence 
anything like the one imposed could be reasonable under 18 U.S.C. § 
3553(a)(2)[fn omitted]. 18 U.S.C. § 3553(a)(2)(A) requires a sentence to 
reflect the seriousness of the offense, to promote respect for the law, and to 
provide just punishment for the offense. Edwards is a big lime thief. FIc 
was convicted of bank fraud in Arizona and ordered to pay $3 million in 
restitution. Then he did it again, w'hile on probation. He lied to a bank and 
tried to hide more than $600,000 from his creditors. The district court 

376 I'. 3d 967 (9th Cir. 2004). 

United States v. Edwards, 158 Fed. Appx. 930 (9th Cir. 2005). 
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spared him from prison on the theorj' that he had made ‘life -changing 
determinations.’ His victims deserve better, even if he has made ‘life- 
changing detemiinations.’ The majority holds that because we do not know' 
if the sentence, after the Ameiine^'* remand, will be different from the 
sentence imposed that we should not determine if this sentence is 
unreasonable. Our posl-Ameline decisions have focused on the fact that 
"[bjecause we cannot say that the district judge w'ould have imposed the 
same sentence in the absence of mandatory Guidelines," we should remand 
for resentencing in accordance with Booker, [fit omitted] In this case, 1 
think we can safely conclude that the lenience did not result from the view 
that the Guidelines were mandatoiy.” 

On remand, the district court rcimposed the same sentence of no 
incarceration. 

5. United States v. Montgomery: 

In the Northern District of Alabama, Angela Montgomery was convicted 
of bank fraud. The fraud she was responsible for amounted to .$1.5 million. 
After a perfunctory and boilerplate recitation of the statutory sentencing 
factors, the trial judge chose not to follow the sentencing guidelines, but 
rather to sentence Ms. Montgomery to 8 months’ imprisonment. The 
government appealed, and under a reasonableness review, the Eleventh 
Circuit affirmed the sentence, focusing mainly on the fact that Ms. 


United States v. Ameline, 409 F.3d 1073 (9th Cir. 2005) {en banc). 
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Montgomery was a first offender and that the trial court believed that she 
would not commit a new crime.^' 

6. United States v. Medearis: 

In the Western District of Missouri, Mark Medearis committed a series 
of firearms offenses. The sentencing guidelines called for Mr. Medearis to 
be sentenced between 46 and 57 months in prison. However, because his 
family members and friends wrote to the judge claiming that Mr. Metlearis 
had undergone a religious conversion since his crimes, the trial judge 
sentenced him to probation. That case is currently being appealed to the 
Eighth Circuit Court of Appeals.^ 

There are hundreds and hundreds more examples of judges reducing 
sentences below the guidelines that we could sel out here, including drug trafficking 
cases, sex abuse cases, and even terrorism cases. These decisions not only 
undermine the deterrent and incapacitatlve effects of the sentencing guidelines but 
also create unwarranted disparities in sentencing. 

When the guidelines are not followed consistently, each judge brings his or 
her own evaluation of sentencing factors to bear with the result that a defendant’s 

United States v. Montgomery, 2006 WL 284205 {1 1th Cir. 2006). 

“ United States v, Medearis, No. 04-0503 1-CR-SW-ODS (W.D. Missouri, 2006). 
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sentence will be determined as much by the judge before whom he appears as the 
eriminal conduct that he committed. This is bad public policy and dangerous for 
those who, historically, have been most disfavored in criminal sentencing. 

Interestingly, experts of all political and ideological stripes predicted, before 
Booker w'as decided, that a purely advisory system w'ould undoubtedly lead to 
greater disparity' and further that, over time, this disparity is likely to increase.^' At 
a hearing before the Sentencing Commission in November 2004, there was 
widespread agreement among all of the panelists, from law professors to public 
defenders, that advisory guidelines were not appropriate for the federal criminal 
justice system. For example, the Practitioners Advisory Group - a panel of defense 
lawyers brought together to advise the Sentencing Commission - stated that “rules 
that arc mandatory are valuable in controlling unwarranted disparity, and in 
providing certainty so that defendants can make rational decisions in negotiating 
plea agreements and in trial strategy.”^* Similarly, a law' professor testified that 
“[gjiven the fact that Congress has repeatedly expressed its commitment to 
uniformity (most recently in the Feeney Amendment), these solutions [advisory 

See, e.g., Felman, James, How Should ihe Congress Respond if the Supreme Court 
Strikes Down the Federal Sentencitig Guidelines? 1 7 FED. SENT’G REP. 97 (Dec. 2004). 

Letter from the Practitioners’ Advisory Group to the United States Sentencing 
Commission 12 (Nov. 4, 2004), available at hltp://'v>'Ww.us,!jcpau.com'mdex.asD . 
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guidelines] ignore the will of the ultimate decision-maker in this area.”^'"’ We agree 
and believe that mandatory guidelines not only were successful but must be 
rcinstitutcd. 

V. 

NEW SENTENCING REFORM LEGISLATION 
Despite Booker and its aftermath, we are confident that working together with 
this Committee, the Senate, the Judiciary, the Sentencing Commission, and others, 
we can reinstimte a sentencing system that upholds the principles of sentencing 
reform: truth-in-sentcncing, certainty, proportionality, and consistency in treatment 
of defendants. In formulating our position and our legislative proposal, we have 
consulted within the Department of Justice and with other branches of government, 
including the Judiciary, in order to consider and to evaluate carefully all of the 
various options which have been proposed to date. 

After this review and evaluation process, we believe the simplest, most 
efficient, and most effective way of reinstituting mandatory sentencing is through a 
minimum guidelines system. Under this proposal, the guidelines minimum would 
once again be given the force of law. The maximum sentence allowable under law, 

Profe.ssor Stephanos Bibas, Submitted Testimony before the Sentencing Commission 
5 (Nov. 17, 2004), available at httn://\vww n.ssc gov/hearings/l 1 16 Q4/Bibas.ndf . 


30 



57 


though, would be the statutory maximum as set by Congress. This would make 
deal' that, based upon the jury verdict or a defendant’s guilty plea, a defendant is 
always subject to the maximum statutory penalty defined by Congress. The 
guidelines maximum, however, would remain as an advisory benchmark for the 
sentencing judge. Under this system, the sentencing guidelines w'ould once again 
work in the manner they have for nearly 20 years - identifying aggravating and 
mitigating factors to be determined by a judge - and controlling judicial discretion 
to bring a more certain, consistent and just result. 

There are many advantages to the proposal. This system would preserve the 
traditional roles of judges and juries in criminal cases. It would rclain the role of the 
Sentencing Commission. Tt would be relatively easy to legislate, would be easy in 
practice, the guidelines used would replicate the current guidelines, and it would 
fulfill the important sentencing policies embodied in the Sentencing Reform Act, 

Further, we do not believe that a new enlarged sentencing range will result in 
an increase in the most severe sentences. Data from the Sentencing Conmiission 
show's that, under the current sentencing system with advisory guidelines, between 
98% and 99% of sentences imposed are within or below the sentencing range. Only 
a tiny fraction of sentencc.s imposed are above the sentencing range. In short, 
contrary to the frequent sentences below the guidelines, judges rarely sentence 


3 : 
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above the guidelines range, I'hus, a system that makes the upper end of tire range 
advisory' appears to provide appropriate protection against excessive sentences. 
Accordingly, under this proposal, advisory maximum sentences would be issued as 
part of the guidelines manual, which would give district and circuit courts across the 
country the benefit of the Commission’s collective wisdom and statistical analysis 
regarding sentencing and would provide a suggested, though not legally mandated, 
maximum sentence similar to the current maximum. In addition, the Department 
would be free to issue an internal policy to require prosecutors to seek a sentence 
w'ithin the recommended range in the ordinary case.’” 

Some, including the Practitioner’s Advisory' Group, have expressed concerns 
about the constitutionality' of this proposal, as it can survdve only as long as the 
Supreme Court declines to extend the rule in Blakely to findings necessary to 
enhance a mandatory minimum sentence. We acknowledge that the proposal relics 
on the Supreme Court’s holdings in McMillan v. Pennsylvania^ and Harris v. 

United States,'" which held that judges can sentence defendants based upon facts 

This is precisely what the Department did after the Supreme Court decided Booker. 
Deputy Attorney General Comey directed prosecutors to seek sentences within the applicable 
guidelines range, 

477 U.S. 79(1986). 

“ 536 U.S. 545 (2002). 
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found by the judge, rather than a jury, as long as these facts are not used to increase 
the maximum sentence a defendant faces, Thus, courts may impose mandatory' 
minimum sentences based on their ow'n fact-finding. There is no reason to believe 
that these cases have been weakened that allow judges to impose such mandatory 
mininiums. Although Harris w'as a plurality opinion, it was issued only a few years 
ago, following Apprendi v. New Jersey,^^ which the Court explicitly found did not 
apply. And while Blakely has redefined what the “maximum sentence” faced by a 
defendant is, it has not undennined the concept that courts can find facts that 
determine mandatory minimum sentences within the maximum sentence. Tims, the 
Department’s proposal appears to address the Court’s concern and complies with 
Blakely and Booker by allowing only judicial fad finding within the maximum 
authorized by the jury’s finding of guilt or the defendant’s plea. 

The suggeslion \haX Harris and Edwards camiot be relied upon ignores the 
important doch'ine oi stare decisis. Unless the Supreme Court .states otherwise, 
stare decisis should be our guiding principle, especially when “overruling [a] 
decision would dislodge settled righls and expectations or require an extensive 
legislative response.””' 

” 530 1.1.3.466 (2000). 

See Hubbard V. 514 U.S. 695, 716 (1995). 
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VI. 

CONCLUSION 

In sum, of all possible legislative solution.s, the Department’-s propo.sal 
adheres most closely to the principles of sentencing reform, such as truth-in- 
sentencing, firmness, certainty, and fairness and consistency in sentencing. The 
Department of Justice is committed to ensuring that the federal criminal justice 
system continues to impose just and appropriate sentences that ser\'e the policies 
embodied in the Sentencing Reform Act. As we have for the last twenty years, we 
look forward to w'Orking with the Congress, the Commission, and others to ensure 
that federal sentencing policy continues to play its vital role m bringing j ustice and 
public safety to the communities of this countiy. 

Thank you again for the oppoitunity to testify. I look forward to your 
questions. 
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Mr. Coble. Thank you, Mr. Mercer. 

Your Honor, Judge Cassell. 

TESTIMONY OF THE HONORABLE PAUL G. CASSELL, JUDGE, 
U.S. DISTRICT COURT FOR THE DISTRICT OF UTAH 

Judge Cassell. Thank you, Mr. Chairman. I am pleased to he 
here on behalf 

Mr. Coble. Judge, your mike’s not hot. 

Judge Cassell. All right. Hopefully, it will be hot. 

Mr. Chairman, I am pleased to be here on behalf of the Judicial 
Conference, and on behalf of hundreds of men and women around 
the country who serve on the Federal Bench and struggle every day 
to make the tough calls that are involved in sentencing decisions. 
We also appreciate the fact that Congress has waited before diving 
into the Booker issue, and by waiting, you now have the data, as 
Judge Hinojosa has mentioned, and the data shows quite clearly 
that what has happened in the last year is judges have imposed 
tough sentences that protect society, while tailoring some sentences 
to the unique individual circumstances of particular cases. 

The most salient fact about Booker is shown on the chart here 
to the side. This is the bottom line average total of sentences that 
have been imposed over the last several years, and the bottom line 
is that last year judges imposed average sentences of 58 months as 
compared to 57 months in the year before Booker. This same pat- 
tern occurs across the most significant categories of Federal of- 
fense, drug trafficking, firearms, theft and fraud, all saw increases 
in average sentence length last year. 

Rather than focusing on the overarching fact that judges have, 
in general, been tougher after Booker, what the Justice Depart- 
ment has done is cherry-pick a few individual statistic on variances 
from the guidelines. But the bottom line here is, again, as Judge 
Hinojosa mentioned, 93 percent of all the cases today are being re- 
solved exactly the way they would have come out before Booker. 
And what of the roughly 7 percent of the cases that are coming out 
a bit different? On average, judges are going down about 12 
months, hardly a significant change in the grand sweep of things. 

Now, judges have exercised their newfound discretion responsiWy 
in all categories of offenses, including that tiny sliver of the Federal 
docket that I know is of interest to Congressman Feeney and some 
others, the sex offense area. It has been said that there has been 
a fivefold increase in the cases in which judges have gone down for 
sexual exploitation of a minor. What that means in the Nation’s 
Federal courtrooms is that in 2004, there were 2 such cases, in 
2005, there were 11 such cases, hardly a dramatic increase given 
that the system prosecutes 65,000 offenders every year. 

The reason for these adjustments is not, as some have tried to 
suggest, that we have some sort of soft spot in our heart for sex 
offenders. The reason is that Federal sex offense cases are not re- 
flective of the Nation’s criminal justice docket. About a half to two- 
thirds of these cases involve Native American defendants, who 
have committed State law crimes that end up being prosecuted in 
the Federal system solely because the defendants live within Fed- 
eral jurisdiction. And indeed, if one looks at the big picture of all 
sex offenses, one finds that the overall situation has not changed 
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much since Booker for criminal sexual abuse, sexual abuse of a 
minor, exploitation of a minor, trafficking in child pornography and 
possession of child pornography, sentences all went up after Book- 
er. 

Turning to the subject of geographic disparities mentioned by 
Mr. Mercer, we believe that the most pernicious contributor to geo- 
graphic disparity in Federal sentences today is the Justice Depart- 
ment’s inconsistent approach to filing motions for substantial as- 
sistance reductions for defendants who cooperate with the Govern- 
ment. We pulled together some data that has been provided to us 
by the Sentencing Commission. You can see, we have adjacent ju- 
risdictions in Pennsylvania, North Carolina — I will focus on the 
last two from my neck of the woods. Idaho, 30 percent of all of their 
criminal cases are resolved by a substantial assistance motion. In 
my State, next door, Utah, it is only 8 percent. There is no rational 
explanation for these kinds of disparities, as the Sentencing Com- 
mission has explained in a comprehensive report on the subject. 
Even more troubling is that the Sentencing Commission found that 
there were racial disparities in the way that the Government han- 
dles these motions. 

While the department has not been able to put its own house in 
order, it has been quick to cast stones at particular judges who had 
to make some tough calls in post-Soo^er sentencing. In its prepared 
testimony, the department recites six individual cases that it be- 
lieves demonstrate the need for reform. Four of those cases were 
decided before Booker. One of those cases is on appeal by the Gov- 
ernment, and we don’t know whether it’s final. The sixth case. 
United States v. Montgomery, involved — although this isn’t men- 
tioned in the Government’s testimony — a mentally ill defendant 
who was given a shorter prison term in a fraud case so that she 
could make greater restitution payments to her crime victim. 

I would request the opportunity to provide more details about 
these particular cases, but the bottom line is that these six horror 
stories hardly are compelling examples of judges running amuck. 

In conclusion, while there is no need for dramatic legislation in 
this area, I should mention several specific areas that would be ap- 
propriate for reform, such as restoring the Sentencing Commission 
to its traditional membership of at least three judges, creating 
standardized procedures for determining sentences, giving judges 
greater power to award appropriate restitution to crime victims, 
and to prevent profiteering by notorious criminals. In addition, we 
should eliminate inappropriate crack/power sentencing disparities. 
We should repeal unjustified mandatory minimums, and that the 
Congress should commission a report from the Sentencing Commis- 
sion that would take a broad and global look at sentencing issues. 

The Judicial Conference would be happy to work with the De- 
partment of Justice, this Subcommittee, and Members of Congress, 
to make sure that Federal judges continue to impose sentences that 
are fair and just to all concerned, just as Federal judges have been 
doing for the last year under Booker. 

Thank you. 

[The prepared statement of Judge Cassell follows:] 
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Prepared Statement of the Honorable Paul G. Cassell 


STATEMENT ON BEHALF OF 
THE JUDICIAL CONFERENCE OF THE UNITED STATES 

Mr. Chairman and Distinguished Members of the Committee, 

I am pleased to he here today on behalf of the Judicial Conference and its Criminal Law 
Committee to discuss developments in federal sentencing since the Supreme Court's decision in 
United States v. Booker. ‘ My testimony today will explain why federal sentencing practices 
today remain about the same as they were before Booker. Accordingly, there is no need for any 
immediate action or "Booker lix” legislation. In particular, the Judicial Conference opposes a 
system of “topless” guidelines because it is not appropriate and would create grave risks of 
unsettling the system and it opposes mandatory minimum sentences. The Criminal Law 
Committee docs, however, believe that some narrow areas may deserve consideration for 
possible legislation to improve the system - including restoring the traditional composition of the 
Sentencing Commission (a goal supported by the ConferenceX expandingjudges' ability to 
impose supervised release and award restitution, eliminaiing unjusiilled mandatory minimum 
sentences, reducing the disparities in penalties lor crack and powder cocaine, and encouraging 
the Sentencing Commission to undertake a comprehensive review of the current sentencing 
regime. 

My testimony is divided into four parts. Part I reviews the data on federal sentences in 
the wake of Booker. The average sentence length before Booker was 57 months; the average 
sentence length after Booker was 58 months - showing, if anything, a slight increase in sentence 
severity. Moreover, tlierc has not been a dramatic chang e in the percentage of cases falling 
outside the Federal Sentencing Guidelines s&ex Booker. Even taking the critics own narrow view 


125 S.Ci. 738 (2005). 
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oflhc appropriate measure of change - focusing narrowly on cases in which judges varied from 
the Guidelines - more than 90% of all cases arc being resolved in the same way as they were 
before Booker. 

Part 11 reviews the way in w'hich federal appellate courts - including the United States 
Supreme Court - should be able to clarify imporlanl aspects of the new sentencing regime and 
reduce any disparities that have occurred in the immediate aftermath of Booker. Already the 
appellate courts are beginning to provide guidance on what is a “reasonable” sentence, the 
standard of appellate review mandated by Booker. As the circuits speak, it is to be expected that 
judge-to-Judge and dislriet-lo-district variation will be reduced. And. of course, once the United 
Stales Supreme Court speaks on the subject, a clear law of the land will be set that will help bring 
uniformity to the system. 

Part ITT reviews one alternative that has been urged as replacement for the current system: 
so-called “topless” Guidelines. Legislation adopting such a scheme would run tlic risk of 
disrupting the entire federal criminal justice system. The constitutional viability of the topless 
guidelines scheme hinges on the continuing validity of the Supreme Court’s 5-4 decision in 
Harris v. United States^ allowing judicial facl-fmding at the bottom end of Guideline ranges. 
Since then, of course, the Court has handed dowm its opinion in Booker fand with several other 
similar earlier eases). TTrese decisions aflirm the importance of juries in criminal sentencing in 
ways that were not fully appreciated before. Many observers believe that Harris is no longer 
good law. If this is true, the constitutionality of any topless Guidelines scheme is certainly in 


- 536 U.S. 545 (2002). 
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question. To restructure the entire federal senicaicing system on such constitutionally debatable 
foundations is a gigantic gamble. 

Part IV explains that while there is no need for sweeping change, Congress may be able to 
draft narrow legislation in several specific areas that could improve the current sentencing 
process. In particular, Part IV presents for discussion some pjulicul^ topics, including: 

A. Restoring the Sentencing Commission to its traditional composition of “no less 
than” three federal judges; 

B. Encouraging the Sentencing Commission to codify a standardized methodology 
for determining sentences, such as the tlircc-stcp process currently recommended 
by the Commission; 

C. Evaluating ways in which downward sentence reductions for substantial 
assistance arc handled by judges and prosecutors; 

D. Evaluating current procedures for appellate review; 

E. Giving judges greater power to extend terms of supervised release for released 
offenders: 

F. Authorizing judges to prevent criminals from profiting from their crimes; 

G. Expanding the pow'cr of judges to aw^ard full and fair restitution to crime victims; 

H. Repealing irrational mandatory minimum sentences; 

T. Reducing the unsupportablc disparities between the penalties for distributing 
crack cocaine versus powder cocaine; 

.1. Providing financial support for “bool camp” programs Cor certain non-violent, 
first offenders; 

K. Improving community release as a way oflransilioning oflcndcrs back into their 
communities; and 

L. Encouraging the Sentencing Commission to undertake a comprehensive 
evaluation of the federal sentencing structure in the wake oi' Booker. 
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T am here today as the Chair of Ihc Judicial Conference’s Criminal Law Commiticc.^ 

Our Commillee is composed of distinguished judges from ^ound the country, namely Judge 
Lance M. Africk (Louisiana Eastern), Chief Judge Donella W. Ambrose (Pennsylvania Western). 
Judge Julie E. Carnes (Georgia Northern), Chief Judge William F. Downes (Wyoming). Judge 
Richard A. Enslcn (Michigan Western), Chief Judge Jose Antonio Fustc (Puerto Rico), Judge 
David F. Hamilton (Indiana Southern), Judge Henry M. Herlong, Jr. (South Carolina), Judge 
Nora Margaret Manclla (California Central), Judge Norman A. Morduc (New York Northern), 
Judge Wm, Fremming Nielsen (Washington Eastern), Judge William Jay Riley (Eighth Cireuit), 
Magistrate Judge Thomas J. Rueler (Pennsylvania Eastern), and Judge Reggie B. Walton 
(District of Columbia). 

01' course, the formal views of the judiciary on legislation must be made by the Judicial 
Conference. Because this hearing does not involve specific pending legislation, the Judicial 
Conference has not had an opportunity to give any final view on w'hai kind of congressional 
action might be appropriate. Accordingly, my remarks today represent only the view's of the 
members of the Criminal Law Commillee about the general topic arca.s that we understand to be 
under general consideration. Because no specific legislation is pending, our thoughts arc 


’ 1 serve as a federal district court judge for the U.S. District Court for the District of 
Utah, having been nominated by President Bush in 2001 and confirmed by the Senate in 2002. T 
also continue to be a Professor of Law at the S.J. Quinney College of Law at the University of 
Utah, where 1 teach courses on crime victims’ rights and criminal procedure. After graduating 
from law' school in 1984. I clerked for lh«i-Judge Antonin Scalia of the U.S. Court of Appeals 
fertile District of Columbia and Chief Justice Warren Burger of the U.S. Supreme Court. 1 then 
served for two years as an Associate Deputy Attorney Genaul in the United Stales Department ol' 
Justice during the Reagan Administration and for thrcc-and-a-half y^ars as an Assistant United 
Slates Auomey in the Eastern District of Virginia. 
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necessarily preliminary - in the nature of thoughts (or further discussion. Moreover, our 
Committee, whatever its views, serves only in an advisory capacity to the Judicial Conference 
and may not spcalc on its own for the judiciary. If Congress moves to consider specific 
legislation on sentencing practices, the C riminal Law Committee will be happy to review it and 
make appropriate recommendations to the Judicial Conference, which then may comment 
formally on the judiciary's behalf 

1. Booker Has Not Caused Much Change in Federal Sentences. 

Since tlic Supreme Court’s decision in United Slates v. Booker, the most notable fact 
about the federal system is how little things have changed. The most comprehensive data on 
federal sentencing practices comes from the United Stale Sentencing Commission, which has 
been carefully compiling data on BookeP's. effects.'' The most telling statistic is that sentences 
today arc, on average, about the same (if not slightly longer) as compared to sentences before 
Booker (and its predecessor, Blakely v. Washington). Before Blakely, the average federal 
sentence was 57 months; after Booker, the average federal sentence was 5 8 months.' This stable 
pattern recurs across the four mosi significant categories of federal prosecutions: 


^ U.S. Sentenc'tno CoMMissroK, Report ok the Tmp.act of United States v. Booker 
ON Sentencing (Mar. 2006) (hcrcinaftcr.fiooA£if Impact Report). 

^ Booker Impact Report, supra, at 71 . 
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AVERAGE SENTENCE IMPOSED 



l*rc-Blaketv 

Vo^t-Booker 

Drug Trafficking 

83 months 

85 months 

Unlawful Entry 

29 months 

27 months 

Firearms 

61 months 

60 months 

TheR/Fraud 

20 months 

23 months 

ALL CASES 

57 months 

58 months 


In sentencing, outcomes matter. Viewed from a nationwide perspective, aggregate 
sentencing outcomes remain basically unchanged after Booker (and have even increased sliglitly), 
as shown in the following chart. 


Average Sentence Imposed by US District Courts 



Source: United States Sentencing Commission Data 
Prepared hy: The .Administrative Office of the U.S. Courts 
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Apparently some observers view the is-suc not from the perspective ol’overall sentencing 
outcomes but ratlicr from tiic perspective of the frequency of downward variances from the 
Guidelines. From a policy perspective, this approach ean be less helpful, because each individual 
variance has to be judged by the facts of the particular case. Even taking this approach, how^ever, 
there appears to be little need for immediate legislative action. 


We understand that some observers claim that the case for congressional intervention is 
demonstrated by the following data collected by the Sentencing Commission:'^ 


Position of Sentence 

Relative to Guideline 

Range 

FY200I 

FV2002 

FV200.t 

FY2fl04 

(Pre-Blakely) 

FY2nn5.06 

(Boiiker) 

Within Range 

64.0% 

65.0% 

69.4% 

72.2% 

62.2% 

Upward Depaitures 

0.6% 

0.8% 

0.8% 

0.8% 

0.3% 

Otherwise Above Range 

- 

- 

- 

- 

1.3% 

Substantial Assistance 

17.1% 

17.4% 

15.9% 

15.5% 

14.4% 

Departure 






Other Gov't Sponsored 

Departures 

- 

- 

6.3% 

6.4% 

9.3% 

Other Downward 

Departure 

18.3% 

16.8% 

7.5% 

5.2% 

3.2% 

Otheiwise Below Range 

- 

- 

- 

- 

9.3% 


Booker Impact Report, supra, at D-10. 
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Observers critical of'ihc currcni system apparently focus on the last two categories - 
“other downward departure" and “otherwise below range” — and contend that these arc new, 
post-Booker reductions in sentences that arc inappropriate. 

This table reveals, if anything, that the system lias not clianged much after Booker. For 
starters, it is possible that at least some of the data reflecting court-initiated departures may 
actually include government-sponsored departures. But assuming the accuracy of the data and 
taking them in historical perspective, the system in 2005-06 was almost exactly the same as it 
was in 2001 , In 2001. about 64% of sentences (ell within the Guidelines; in 2005-06, about 62% 
of sentences fell within the Guidelines. The 2% difference is quite small and may well be 
attributable to the increase in government-sponsored departure motions, such as new “fast track” 
programs Cor immigration cases. (The Commission's data entry system before 2003 prevents 
further exploration of this possibility.) 

Even taking a narrow, single-year view of the data, the system in 2005-06 was not very 
different than in 2004 before Blakely and Booker. In 2005-06, 62.2% of sentences were within 
the Guidelines, compared to 72.2% in 2004 - a difference of 10.0%i. One way of viewing this 


difference is as follows: 



71 


Statement of the Judicial Conference Page 9 

Additional Upward Departures/Variances 0.8%' 

Additional Govemmenl-Sponsored Departures 1 .8%* 

Additional Downward DcpaiturcsA^arianccs 7.3%’ 

Total Di (Terence alter SooArer 9.9%” 


The critics of the current system apparently focus on the 7.3% of the cases in which there 
was an additional downward adjustment of the sentence. Againsta backdrop of 0.8% more 
upward adjustments adcr Booker (and the Department's own decision to sponsor 1 .8% more 
downward departures after Booker), this change docs not appear significant. Put directly - even 
talcing the critics own narrow view of the appropriate measure of cliangc, more than 90% of all 
cases are being resolved in the same M ay as they were before Booker. And how much did the 
sentences change in the 7.3% of cases with a downward adjustment of some type? Here again, 
the Sentencing Commission's data suggest no basis for substantial concern. The median 
decrease in sentence was only 12 months.'* 

Finally, it must be remembered that in each of these cases a sentencing judge, after 
carefully considering all relevant sentencing information and the particular facts of the case, has 


1 .3% “otherw ise above the range” + 0.3% “upward departures” after Booker, compared 
to 0.8% upw^ard departures heiote Booker/Blakely. 

14.4% substantial assistance departures + 9.3% other ^v't sponsored departures after 
Booker, compared to 15.5% substantial assistance departures -I- 6.4% other gov’t sponsored 
departures before Booker/Blakley. 

' 3.2% “other downward departures” + 9.3% “ofticrwisc below range” after Booker, 
compared to 5.2% “other downward departures” before Booker/Blakely. 

Total not quite 10.0% because ofroimding. For the underlying data, sccBooker 
Impact Report, supra, at D-1 0. 

' ' Booker Impact Report, supra, at D-25. 
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concluded that downward variance from the Guidelines is appropriate. The possibility that 
conscientious sentencing judges reached the right result in most of these cases should not be 
hastily dismissed. We also believe (based on anecdotal report from our colleagues around the 
country) that the majority of these variances have been given in cases that did not involve violent 
and repeat offenders. After Blakely and Booker, DOJ officials publically suggested that the 
toughest federal sentences should be directed toward violent and repeat offenders.’^ Similarly, 
Ailomey General Gonzales during his contlrmalion hearings in January 2005 asserted that prison 
is best “lor people who commit violent crimes and arc career criminals,” and he also stressed that 
a focus on rehabilitation for “first-time, maybe sometimes second-time offenders ... ivS not only 
smart, . . . it’s the right thing 1o do.”'’ In Attorney General Gonzales’ words, “it is part of a 
compassionate society to give someone another chance.”''' When carefully examined, the facts of 
many of these variance cases seem likely to fit comfortably within the approach described by the 
Attorney General, 

In light of all these points, it appears that there is no need for an immediate "Booker (lx.” 
especially if the (lx carries its own substantial risks and costs. 


'* See Testimony of Ass’t Attorney General Chris Wray to Subcommittee on Crime, 
Terrorism, and Homeland Security of the Committee on the Judiciary, U.S. House of 
Representatives at 8-9 (Feb. 10, 2005) (stressing that most federal prisoners “arc in prison for 
violent crimes or had a prior criminal record before being incarcerated”); see also Letter to the 
Editor from Dan Bryant, Assistant Attorney General for Legal Policy at the Justice Department, 
Wash. Post. Dec. 24, 2005, at A25 (asserting that “[tjough sentencing makes Americans safer 
by locking up repeat and violent offenders”). 

See Transcript. Senate Judiciary Committee’s hearings on the nomination of Alberto 
Gonzales, available at Professor Douglas Berman’s excellent and indispensable website, 
hltp://senLencing.lypepad.com./senlencmg_law_and_policy/2005./01.''gonzales_hearin.himl. 

'Ud. 
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11. The Appellate Process Should Be Allowed to Operate. 

Even if the critics believe that the existing data demonstrate a problem in the system, it 
seems appropriate to wait before recommending dramatic legislative action. The data reflect the 
immediate attempts by trial courts around the country to put into effect Booker's mandates. It 
would hardly be surprising to discover in the first year following a significant new Supreme 
Court decision invalidating iniponanl parts of the federal sentencing statute that efforts of district 
judges in 94 districts had produced a few rough edges. Those rough edges will disappear over 
lime as experience develops with the new system. 

Of particular importance is the ability of appellate courts - including the United States 
Supreme Court - to clarify important aspects of the new sentencing regime. Already the 
appellate courts are beginning to provide guidance to trial courts on what is a “reasonable” 
sentence after Booker.'^ As the circuits speak, it is to be expected that judge-to-judge and 


See, e.g., Untied Slates v. Cooper, — F.3d — , 2006 WL 330324 (3d Cir. Feb. 14, 
2006) (noting that “while [appellate courts] review' for reasonableness whether a sentence lies 
within or outside the applicable guidelines range, ... it is less likely that a witliin-guidclincs 
sentence, as opposed to an outsidc-guidclincs scnlOTce, will be unreasonable”): United States v. 
Richardson, — f.3d — , 2006 WL 318615 (6th Cir. Feb. 13, 2006) (explaining that the Sixth 
Circuit has established a rebuttable presumption of reasonableness where a defendant is 
sentenced within the appropriate Guidelines range); United Stales v. Williams, — F.3d — , 2006 
WL 250058, at * 1 (7lh Cir. Feb. 3, 2006) (noting that “a sentence within the guidelines range 
will rarely be unreasonable”); United States v. McMannus, — F.3d — , 2006 WL 250240, at *2 
(Sih Cir. Feb. 3, 2006) (slating that “the farther the district court varies from the presumptively 
reasonable guidelines range, the more compelling [its] justification [must be] based on the § 
3553(a) factors”); United States v. Godding,Ai)S F.3dl25, 127(2dCir. 2005) (per curiam) 
(vacating a sentence of probation because of concern that “the brevity of the term of 
imprisormicnt imposed by [the] sentence [did] not reflect flic magnitude of flic flictt”); United 
States V. Ilaack, 403 F.3d 997, 1 004 (8th Cir. 2005) (“A discretionary vsenlencing ruling . . . may 
be unreasonable if a sentencing court fails to consider a relevant laclor that should have received 
significant weight, gives significant weight to zn. improper or irrelevant factor, or considers only 
appropriate lactors but ncvcrlhclcss commits a clear error ofjudgnicnl by arriving at a sentence 
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dislricl-io-disLrici variation will be reduced. And, orcourse,once the United States Supreme 
Court speaks on the subject, a clear law of the land will be set that will help bring uniformity to 
the system. Obviously the Justice Department is in a good position to help secure that 
uniformity, as the Solicitor General’s Office must have dozais and dozens of cases currently 
pending involving Booker issues. Tfthc concern is clarity of existing legal standards, the Justice 
Department should be encouraged to ask for Supreme Court review of an appropriate ease on the 
subject. 

In the last few months, the appellate courts have been generally moving in the direction of 
forcing district courts into great compliance with (he Guidelines. As Professor Douglas Berman 
has noted, “it seems all post-BooA-er-M’/rft/n-guideline sentences and nearly all above-guidelines 
sentences arc being found reasonable, whereas many 6c/ovi'-guideiinc sentences arc being 
reversed as unreasonable.”'*' As he catalogued the state of appellate court decisions just two 
weeks ago, the pattern is as follows; 

Within-guidclinc sentences : No court of appeals has yet reversed a wiihin-guideline 
sentence as unreasonable. Many courts have affirmed within-guidclinc sentences as reasonable; 
there arc too many such cases to list. 

Abovc-tmidclinc sentences : Only one court — the Scvaith Circuit, in the 2005 case of 
United Slates v. Caslro-Jtiarez'^ — has reversed an above-guideline sentence as unreasonable. 

A number of cases, how ever, have affirmed above-guideline sentences as reasonable. These 

that lies outside the limited range of choice dictated by the facts of the case.”). 

‘^’Douglas Berman, Sentencing Law' and Policy: Tracking Reasonableness Review 
Outcomes (Mar. 3, 2006), http;//scntaicmg.typcpad.com. 

‘■425 F.3d430 (7lh Cir. 2005). 
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include United States v. Fairclough,'^ United States v. Smith,'^ United States v. Larrahee,-° 
United Stales w. Jordan}' United Slates v. Winters}' and United Stales v. Shannon''' 

Bclow-guidclinc sentences Tliirtccn cases involving bclow-guidclinc sentences have 
been reversed as unreasonable. These are; United States v. Myers,^ United Stales v. Gatewood}^ 
United States v. Shafer,-'’ United States v. ClaibomeF United States v. Eura}^ United States v. 
Moreland}'' United States v. Duhon}" United States v. McManntts" (which reversed two 
sentences in one opinion). United States v. Feernster}- United States v. Clark}'' United Slates v, 
Pho}" United Stales v. Coyle}^ and United Stales v. Saenz}^ By Professor Berman’s tabulation, 
only a handful of cases where the defendants' sentences were below the guidelines ranges have 
been al'dmied as reasonable. United States v. Montgomery^' and United States v. Williams'* were 


F.3d — , No. 05-2799-CR, 2006 WL 465367 (2d Cir. Feb, 17, 2006). 
i‘'_ F,3d — No. 05-303 1 3, 2006 WL 3670 1 1 (5th Cir. Feb. 1 7, 2006), 
-“436 F,3d890(8lhCir. 2006). 

'M35F,3d693 (7lh Cir. 2006). 

--416 F,3d 856 (8tli Cir. 2005). 

”414F.3d921 (8ihCir. 2005). 

F.3d— No, 05-1543,2006 WL 488411 (8th Cir. Mar. 2, 2006). 

25— F.3d — , No. 05- 1 865. 2006 WL 452902 (8lh Cir. Feb. 27, 2006). 
F.3d — . No. 05-2049. 2006 WL 453200 (8th Cir. Feb. 27. 2006). 
F.3d No. 05-2198. 2006 WL 452899 (8lh Cir. Feb. 27. 2006). 
F.3d — , No. 05-4437, 2006 WL 440099 (4th Cir. Feb. 24, 2006). 
F.3d — No. 05-4476, 2006 WL- 399691 (4lh Cir. Feb. 22, 2006). 

' F.3d — , No. 05-30387, 2006 WL 367017 (5th Cir. Feb. 17, 2006). 

^‘436 F.3d 871 {8ih Cir. 2006). 

•'435 F.3d 881 (8th Cir. 2006). 

-’-’434 F.3d 684 (4lh Cir. 2006). 

’"433F.3d 53 (1st Cir. 2006). 

-’-’429 F.3d 1 1 92 (8lh Cir. 2005). 

’"428 F.3d 1159 (8th Cir. 2005). 

”No. 05-1395, 2006 WL 284205 (1 1th Cir. Feb. 7, 2006). 

’'435 F.3d 1350 (1 llh Cir. 2006). 
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Ihc only iwo casc^ that Prolcssor Berman could lind after Booker. 

Put simply, circuit courts arc not showing undue deference when reviewing bclow- 
guidclinc sentences. Moreover, post-^ooAer cases arc only now resulting in rulings that provide 
feedback to district courts on the meaning of reasonableness. Interestingly, the two latest 
^Qs{-Booker data runs from the United Slates Senlmcing Commission show a slight up-liek in 
the number ofnalionwide wiihin-guideline sentences: the total post-Booker within-guidehnes 
sentences are up to 62.2% as of March, up (rom 61.9% in February and from 61 ,2% in January 
Although this by itself maynol be a slaiislically signilicani change, one might speculate that the 
notable trend of appellate court reasonableness review could be leading district judges to adhere 
more often to the guidelines in some cases. In light of these decisions, there is every reason to 
expect that, over time, appellate review will produce greater compi iance with the Guidelines. 

We also understand critics of the current system to be concerned about whether existing 
appellate review will have sufficient “traction” to ensure tliat the congressional purposes of 
sentencing arc achieved. Indeed, it is possible that in the hearing today, critics may point to 
individual sentences of individual judges as demonstrating the need for system-wide reform. 

If the concern is a downward adjustment in any particular case. Ihe appropriate remedy is 
obvious: the Justice Department can lile an appeal. As just noted, the .Tuslice Department has 
had considerable success in challenging bclow-Guidclinc sentences. On the other hand, pursuing 
a dramatic change such as a topless guidelines scheme poses considerable risks both of unsettling 
the system and requiring thousands of resentencings of in-custody defendants. 
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III. A System of Topless Guidelines Creates Grave Risk of Disrupting the Entire System. 

If ihe Congress were lo adopt a system of topless guidelines, it would run the risk of 
disrupting the entire federal criminal justice system. Observers of the current system, including 
the Justice Department, apparently all agree that the constitutional viability of the topless 
guidelines scheme hinges on the continuing validity of Harris v. United States/^ in that 5-4 
decision from 2002. the Supreme Court agreed that judges rather than juries could undertake 
fact-dnding in connection with mandatory minimum sentences. Since then, of course, the Court 
has handed down its opinions in Blakely and Booker. These decisions al'llrm the importance of 
juries in criminal sentencing in ways that were not fully appreciated before. 

In the wake of Blakely and Booker, serious questions liave emerged about whether 
Harris's doctrinal underpinnings have been so substantially eroded that it no longer remains 
good law. Many lower courts have pointedly noted this question, althou^ they obviously remain 
bound to follow a Supreme Court decision until the Court itself says otherwise."”^ Legal 


.536 U.S, 545 (2002). 

See, e.g.. United States v. Dare, 425 F.3d 634, 641 (9th Cir. 2005) (“Wc agree that 
Harris is difficult to reconcile with the Supreme Court’s recent Sixth Amendment jurisprudence, 
but Harris has not been overruled. . . . We cannot question Harris' authority as binding 
precedent.”); United Stales v. Barragan-Sanchez, 2006 WL 222823 at *2-3 (1 Itli Cir. Jan. 30, 
2006) (“The Supreme Court in Booker m?iAQ no mention of Harris, nor has it overruled it since. 
Accordingly, while it is possible tliat Booker's remedial scheme could implicate mandatory 
minimum sentences in the future, until the Supreme Court holds that mandatory minimums 
violate the Fifth and Sixth Amendments of the Constitution, w'e are obliged to continue following 
Harris as precedent.’'’); United States v. Lopez-Urhina, 2005 WL 19401 18 at *21 (5lh Cir. Aug. 
15. 2005) (unpublished opinion) (“We cannot hold that [cases like Harris have] been overruled 
absent express authority from the Supreme Court.”); United States v. Mackie, 2005 WL 3263787 
at *24 (2d Cir. 2005) (unpublished opinion) (“Regardless of the merits of this argument [that 
Booker undermines Harris'], wc must reject it. This court must adhere to Supreme Court 
precedent unless and until the Supreme Court ilselfoverrules it.”); United States v. Malouf 377 
F. Supp.2d 315, 326 (D. Mass. 2005) (stating that “the breadth of the holdings 'm Booker and 
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commcnlaiors. however, have nol been as limiled as courts in prcscniing Iheir views on whal ihc 
Supreme Court will do in the future. Many respected legal commentators have concluded that 
Harris probably docs not survive the Court’s Accisionsm Blakely atiA. Booker!^' As one 
example, it is noteworthy that Professor Frank Bowman (a former federal prosecutor and the first 
to opine about a topless scheme) has expressed his view that Harris is questionable because it 
creates “a strange asymmetry” in which jury fact-finding is required at the top of a guideline 
system but not at the bottom."’ He concludes Harris “is in danger.”"' 

In response to this issue, it might be argued that Harris is still “the law of tlie land" and 
that the Congress is entitled to rely upon it in drafling legislation. With respect, we believe that 
this point overlooks the equally salient fact that Blakely and Booker, loo, are the law of the land. 
The ultimate question that the Supreme Court will have to decide, when squarely presented with 


Blakely have in fact overruled Harris"). 

^'See, e.g., Douglas A. Berman. Tweaking Booker: Making Advisory Guidelines Work in 

the Federal Sysietn, Hous. L. Rev. (forthcoming 2006) (“[T]hc basic constimtionality of a 

topless guidelines system would necessarily be uncertain because it must rely upon the Supreme 
C ourt ’ s Harris ruling .... [Tjlie enactment of a topless guideline s>^tem might well prompt the 
Court to make good on its threats to more directly police legislative definitions o(‘ crimes and 
applicable punishment.”); Susan R. Klein. Shifting Powers in the Federal Court: Symposium 
Issue: The Return of FederatJudiciat Discretion in Criminal Sentencing, 39 Val. U.L. Rev. 693, 
740 (2005) (“Those w'ho scoff at the notion of the Court overruling a conslilulional decision [in 
Harris) only a few years old should stop and consider that such a decision would give federal 
judges, once again, primacy and discr^ion in sentencing.”); Andrew Levine, The Confounding 
Boundaries of "Apprendi-land": Statutory Minimims and the Federal Sentencing Guidelines, 29 
Am. .T. Crtm. L. 377, 423 (2002) (“But if the Courtis to remain true to the constitutional 
principles underlying Apprendi, it should eventually overrule . . . Harris ....”); Kevin R. Reitz, 
Sentencing Conundrum: Policy and Constitutional Law at Cross-Purposes, 105 CoLUM. L. Rev. 
1082, 1097 & n.54 (2005) {"Harris is a sizable hole in the constitutional Swiss cheese. . . .”). 

Frank O. Bowman. TIT, Beyond Band-Aids: A Proposal for Reconfiguring Federal 
Sentencing After Booker, 2005 U. Cm. Legal Forum 149, 215. 

Id'. 
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ihc qucsiion. is whether these two more recent precedents have so eroded the underpinnings oC 
Harris that it is no longer good law (as many academic commentators believe). 

The possibility that the Supreme Court will take a dim constitution^ view of a topless 
guidelines scheme is enhanced by the very nature of the proposal. The scheme looks like a 
gimmick. It makes an end run around the Supreme Court’s constitutional pronouncements that 
juries have an important role to play in criminal sentencings. It does this by restructuring the 
Guidelines so that they purportedly “recommend” the same high-end sentence oCsomelhing like 
twenty years in prison Cor every (bdcral crime from the most minor odcnscs to the most serious 
felonies. The absurdity of this open-ended recommendation is underscored by the fact that, if 
such a scheme were in place, the Justice Department would apparently direct its own prosecutors 
not to seek sentences at the high end olThesc very broad ranges. UnCortunately, however, the 
lack of meaningful tops on the Guidelines may exacerbate the problem of sentence disparity (and 
perhaps discourage some defendants from pleading guilty). 

In the Apprendi decision that spawned Booker, the Supreme Court specifically ■w'arned 
legislatures against evading the constitutional protections of the Sixth Amendment by 
expansiv ely extending the maximum range of all criminal sentences.''^ The topless guidelines 
scheme might well be the kind oflegislative evasion that the Supr^ne Court had in mind. 

In light ofthis uncertainty, rebuilding the entire federal criminal justice system around 
Harris is risky. Were the Supreme Court to dtXcrrainc that Harris did not survive Blakelv and 
Booker, the topless guidelines plan would be rendered unconstitutional - creating another shock 


Apprendi v. New Jersey, 530 U.S. 466, 490 n. 16 (2000). 
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lo a system that is still absorbing BookePs cITccls. Thai shock would likely be Car greater than 
that from Booker. The Booker remedial opinion was able to creatively preserve the federal 
sentencing system in a way that avoided the need to rcsentcnce most criminal defendants. But a 
topless guidelines scheme would likely either be constitutional or uiKonstitutional in lolo. If 
unconstitutional, then every defendant sentenced under the sclianc might have the opportunity to 
personally appear before tlic trial court for a resentencing.^' Tens of thousands of criminal cases 
might be implicated in such a ruling, it is also not immediately clear liow^ legislation could be 
written with any effective “fallback" or “severance" clauses to avert such a possibility. 
Relroaclivily questions surrounding any rulings on these issues would be quite complex., with 
respect both to cases pending on direct appeal and on habeas. Moreover, during the time leading 
up lo any Supreme Court ruling (a year or two, at least) extraordinary legal conlusion and 
uncertainty could ari se in the lower courts following the enactment of a constitutionally 
questionable structural change to the federal sentencing guidelines. These would truly be 
devastating consequences for a system that is just now becoming fully adjusted to Booker. 

The case for w'aiting before making any dramatic changes in this area is reinforced by the 
Supreme Court’s recent decision to grant certiorari in Cunningham v. Colifortna.^^ That case 
presents the issue o f whether Cali fomia’s determinate sentencing scheme violates Blakely (the 
stale predecessor lo Booker). The defendant in Cunningham was convicted of one count of 
continuous sexual abuse of a minor. The statutory penally for the crime was a sentence of either 
six, twelve, or sixteen years. Under California’s penal code, when a statute specifies three 

See Fed. R. Crim. P. 43(aX3) (defendant’s presence required at sentencing). 

2006 WL 386377, No. 05-655 (U.S. Feb. 21 , 2006). 
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possible sentence terms, the court must impose the middle of three possible sentences “unless 
there arc circumstances in aggravation or mitigation of the crime.” But California law requires 
the sentencing judge — not a Jury — to dctcnnuic whether aggravating or mitigating 
circumstances exist. On appeal, the California courts held tliat this determinate sentencing 
scheme does not violate 5/a^e/v or because Cunningham’s sixteen- year sentence was 

within the authorized range of punishment. Cunningham thus should clarify w'hether determinate 
sentencing schemes that specify more than one possible sentence violate the Constitution and 
thus provide further guidance for federal legislation in this area. 

For all these reasons, for the Congress lo move forw-ard w'ith topless guidelines, at least at 
this time, would be a giant gamble. 

IV. Other Legislative Reforms. 

A “go slow” approach for now would not imply that Congress could never do anything to 
improve the sentencing system after Booker. Some members of this Subcommittee may be 
interested in advancing legislation that would attempt to improve specific aspects of the current 
federal sentencing system. While only the Judicial Conference can speak for the judiciary, we on 
the Criminal Law' Committee can express our willingness lo review and discuss any legislation 
proposed by members of the Judiciary Committee and lo pass along our views and 
recommendations to the .Judicial Conference, which will determine the judiciary’s official 
position on the legislation. In that regard, the Subcommittee may wish to examine and evaluate 
several areas that it mi^it find w'orthy of further exploration. Again, our tlioughts here must 
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necessarily be icntaiive, particularly since neither the Justice Department nor any member ofthis 
Committee has yet proposed - and the Criminal Law Committee and ultimately the Judicial 
Conference have not yet considered - specific ‘‘Booker fix” legislation. W c simply indicate here 
some areas that might be possible starting points for discussion if legislation were to be pursued. 

A. The Sentencing Commission Should Be Composed of No Less than Three 
Judges. 

As one way of shoring up and improving the Guidelines system, the composition of the 
United Stales Sentencing Commission could be restored to the long-standing membership of “at 
least three” federal judges. A bit of history will demonstrate the usefulness of restoring the 
traditional approach. 

When the Sentencing Commission was established “as an independent commission in the 

branch of the United Stales.”^' the Sentencing Reform Act of 19X4 not surprisingly 
required that “[a]i least three” of the [seven voting] members shall be Federal judges.”^^ This 
decision to require three judges on the Commission was a deliberate choice that was made by the 
legislative architects of the Sentencing Reform Act^^ It also made sense to include judicial 
viewpoints within the Commission. Indeed, mMistretla v. United States,^^ the 19X9 case in 


28 U.S.C. § 991(a) (emphasis added). 

Id . 

See United States Sentencing Commission, Fifteen Years of Guidelines 
Sentenctng. at hup:, ^vww.ussc.«>v.''15 vear/1 5vear.htm . See alsoS. 1437, 95th Cong., 1st 
Sess. (1977) (proposing a sentencing commission whose members would be chosen entirely by 
the Judicial Conference of the United States). 

488 U.S. 361 (1989). 
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which the Supreme Court upheld the constitutionality of the guidelines against a separation of 
powers challenge, Justice Blackmun characterized judges as “uniquely qualified on the subject of 
sentencing” w hen entering into the deliberations of the Commission 

This was in place for nearly two decades from 1984 until 2003. So far as we are aware, 
there was no widespread criticism of this particular composition, which insured significant 
judicial representation on an important agency within the Judicial Branch of government.. 

Tlicn, in 2003, die Sentencing Commission mcmbcrsliip was suddenly cliangcd by a 
provision in tlie “Feeney Amendment” - section 401 of the Prosecutorial Remedies and other 
Tools to end the Exploitation of Children Today (PROTECT) Act.’’ Wc agree that legislation 
altering the membership of the Sentencing Commission is something that Congress could 
reasonably evaluate. But wliat was particulariy surprising w'as the liasty way in which Congress 
considered this significant change. On the House side, total debate on all the various provisions 
of the Amendment was restricted to 20 minutes.” On the Senate side, no hearings were held on 
the proposal, despite repeated and urgent requests from a number of Senators.’'* Perhaps even 
more surprising. Congress did not even consult with the Judiciary. Chief Justice Rchnquist 
articulated this concern about the process; 

The Judicial Conference believes that this legislation, if enacted, would do serious 
harm to the basic slmclure of the sentencing guideline system and would seriously 


Id. at 404. 

” Pub. L. No. 108-21, § 401 (2003). 

” See H.R. REP. No. 48 

See. e.g., 149 Cong. Rec. S51 13-01, S5116 (daily cd. April 10, 2003) (remarks of Sen. 
Kennedy) (his request fora hearing was denied); id. at S5133 (‘This legislation overturns a 
unanimous Supreme Court decision, without a single day, hom:, or minute of hearings.”) 
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impair tlie ability of courts to impose just and responsible sentences. Before sucli 
legislation is enacted there should, at least, be a thorough and dispassionate 
inquiry into the consequences of such action."’"’ 

Later, the Judicial Conference requested repeal ofthe measure, explaining: “Because the 

Judiciary and the U.S. Sentencing Commission were not consulted prior to enactment, the 
[.Judicial] Conference [has] voted to support repeal ofthe . . . provisions ofthe . . . PROTECT 
Act limiting the number of judges who maybe members. In short, it seems hard to disagree 

with the assessment of one observer that the Feeney Amendment “was forced tlirough the 
Congress with virtually no debate and without meaningful input.”^’ 

While the Feeney Amendment addressed many topics, the anti-judges provision was 
heavily criticized from the start"’’* and it was never entirely clear who proposed the idea and why. 
To our knowledge, no one has subsequently justifted in any detail the decision to reduce the 
number of judges. The provision to change the number of judges from “at least three” to “no 
more than three” was not even mentioned in the explanatory section of the Conference 
Committee report provided to members of Congress before they voted on the bill.^’ The only 
rationale we have been able to locale in the legislative record is a second-hand siaicmcni 
attributed to one member of Congress that “Wc don’t want to have tlic Commission packed with 


” Letter of Chief Justice Rchnquisl, reprinted in 149 Cong. Rec. at S5120. 

See New's Release, Administrative Office ofthe United States Courts, Sept. 23, 2003 
available at litTri’.'/wwxv.useoiiits.gov.'’?ress Relca5Ca./ic903.pdf . 

50 CoNCi. Rec. S8572-01, S8573 (daily ed. July 21, 2004) (remarks of Sen. Leahy). 

See generally Laurie Cohen & Gary Fields, AjAcrq// Inlensifies Campaign AgainsI Sofl 
Sentences by Judges, Wall St. J. (Aug. 6, 2003), available al 2003 WL-WSJ 3976244. 

See H. R. CONE REP. 1 08-066, reprinted of 149 CONG. REC. H2950. 2965 (daily ed. 
April 9, 2003). 
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Federal judges that have a genetic predisposition to hate any kind of sentencing guidelines.”^" Of 
course, many federal judges are, if anything, predisposed to favor the Sentencing Guidelines."' It 
may be worth recalling the originator of the very idea of federal sentencing guidelines was Judge 
Marvin E. Frankcl of the United States District Court for the Southern District of New York."' In 
the years since the creation of the Sentencing Commission, many judges have served with 
distinction on the body with no evident predisposition to undercut the Commission’s Guidelines. 

Perhaps the reason for the Feeney Amendment change was some sort of symbolic attack 
on judges. But il'so. this syntbolism has been purchased at the price of creating a very real basis 
for defendants to attack the Guidelines on separation of powers grounds. As noted above, the 
presence of at least three judges on the Sentencing Commission may have been one reason why 
the Supreme Court upheld the consliiuiionalily of the Sentencing Commission in Mistrettci. 
Suggesting that this change in the composition of the Commission is serious enough to raise 
Mislrelta concerns, Federal District Judge Owen M. Fanner has described the situation in this 
way; 


149 Cong. Rec. at S5146 (Apr. 10. 2003) (statement ofSen. Leahy attributing 
quotation to Rep. Scsscnbrcnncr). 

See, e.g., Stephen Breyer, The Federal Sentencing Guidelines and the Key 
Compromises upon Which They Rest, 17Hofstra L.Rfv. 1 (Fall 1988); William W. Wilkins. .Tr. 
& John R. Steer, Relevant Conduct: The Cornerstone of the Federal Sentencing Guidelines, 41 
S.C. L. Rev. 495 (Spring 1 990); William W. Wilkins, Jr. & John R. Steer, The Role of 
Sentencing Guideline Amendments in Reducing Unwarranted Sentencing Disparity. 50 Wash. & 
Lee L. Rev. 63 (Winter 1993); Paul G. Cassell, Too Severe? A Defense of the Federal 
Sentencing Guidelines (and a Critique of the Federal Mandatory Minimums). 56 St an. L. Rev. 
1017(2004). 

See generally Marvin E. Frankel, Criminal Sentences: Law without Order 


(1973). 
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We are thus left with a strange creature that is nominally lodged within the 
Judicial Branch, and purports to be performing duties of a judicial nature, vet need 
contain no judges, does not answer to anyone in the Judicial Branch, and into 
which the .Judicial Branch is assured no input, whether substantively or in 
selecting the members of the Commission.'^’ 

Judge Fanner’s conclusion led him to strike down the federal sentencing guidelines as violating 
the separation of powers doctrine and as therefore unconstitutional. It is noteworthy that 
Delwiler involves a serious sex offender - thus, the PROTECT Act may have, unwittingly, given 
ammunition to sex offenders to challenge their sentences. Judge Fanner’s remedy was to treat 
tlie guidelines as purely advisory." Because the Supreme Court came to an equivalent 
conclusion in United States v. Booker,^^ Judge Fanner’s remedy was effectively mooted in that 
particular case. Y et his concerns and his reasoning remain a serious concern. Defense attorneys 
and academics have suggested that the Guidelines remain vulnerable to attack on precisely this 
ground.'’^’ As Harvard Law Professor Carol Sieiker has written, “[as a result of the Feeney 
Amendment] the President's relationship to the Commission and its members is functionally no 
different than his relationship to any other independent agency within the Executive Branch. 


See United States v. Det^iler, 338 F. Supp. 2d 1 166, 1173 (D. Or. 2004) (emphasis 

added). 

" Id. at 1 1 82. 

543 U.S. 220 (2005). 

See, e.g., iteimt EscuAet, Congressional LackoJ Discretion: Why the Feeney- 
Amendment is Unwise (and Perhaps Unconstitutional), 16 Fed. SentencimgR£Pt’r276, 276- 
77 (April 2004); Memorandum of Amicus Curiae, Professor Carol Sieiker. Tn Support of 
Defendant, United Stales v. Dansby, C rimina l No. 03-10066-DPW (D. Mass. 2004). 

Memorandum of Amicus Curiae, Professor Carol Sieiker. Tn Support of 
Defendant, United Slates v. Dansby, C rimina l No. 03-10066-DPW (D. Mass. 2004) at 7. 
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And legal commcnlaior .Taimc Escuder has noted, ‘This new insiiluiional arrangcmeni is 
problematic because, by edging judges out of the sentencing process, the Feeney Amendment 
removes a critical check on the Executive’s ability to design a sentencing structure that is biased 
in its favor. Thus, guidelines produced by a Commission dominated by the Executive would be 
constitutionally suspect as they would be tainted by the partiality of the Executive Branch.”^’* 

Even if tlicrc is not strictly speaking a constitutional requirement for restoring the judicial 
composition of the Sentencing Commission, good prudential reasons for doing so remain. 

Judges have considerable expertise on sentencing issues, as they regularly sentence defendants or 
review sentencing appeals in the course of their daily woik. Indeed, it is hard to think of any 
group that, as a class, has more expertise in the area. For all these reasons, the Conference 
continues to urge this Subcommittee to pass legislation restoring membership of the Sentencing 
Comm ission to its traditional composition of “no less than” three judges. 

B. Encourage the Sentencing Commission to Create a Standard Methodology 
for Determining Sentences. 

The Criminal Law Committee would be interested in discussing whether ways can be 
found to have the Sentencing Commission promulgate a standardized methodology that district 
courts could use when determining an appropriate sentence. A standard methodology might be 
one w ay of minimizing unwarranted saitencing disparities. 


Jaime Escuder, Congressional Lack of Discretion: iVky the Feeney Amendment is 
Unwise (and Perhaps Unconstitutional), 16 Fed. SentF-NCING Rept’r 276, 276-77 (April 2004). 
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The idea that we will be discussing and evaluating rests on clarifying whether judges 
should employ a Ihree-step or Iwo-slep process in dete rmining an appropriate sentence. The 
Sentencing Commission has generally recommended that sentencing judges employ a three-step 
method in determining an appropriate sentence: (1) determine the specilic Guideline applicable, 
including resolving any disputed and relevant Guidelines issues; (2) determine whether any 
departures under the Guidelines are proper; and only then (3) determine whether some sort of 
“variance”*'' Crom the Guidelines is appropriate in light oCall the sentencing factors spelled out in 
18 U.S.C. § 3553(a).’'' Our understanding is that many district judges around the country have 
been following this general approach. 

It docs appear, however, that there may be a split in approtwh developing on this 
methodological issue. In United Stales v. ArnaoutJ' the Seventh Circuit held that “the concept of 
‘departures'' has been rendered obsolete in the po^t-Booker world.”’’ The Court in Arnaoui 
stated, as it did in earlier in United States v. JohnsoiU^ that “what is at stake is the 
reasonableness of the sentence, not the correctness of the ‘departures’ as measured against pre- 
Booker decisions that cabined tlie discretion of sentencing courts to depart from guidelines that 
were then mandatory.”’*' In the Seventh Circuit, then, it appears that judges follow a Iwo-step 

See United States v. Wilson, 355 F.Supp.2d 1269, I 111 (D. Utah 2005) (explaining 
“departure” vs. “variance” language). 

° Sec House Judiciary Comm: Implications of the Booker/Fanfan Decisions for the 
Federal Sentencing Guidelines: Hearing before the Subcomm. on Crime, Terrorism, and 
Homeland Securilv of the House Judiciary Com/n., 109th Cong., 1st Scss. 14-15 (2005) 

(statement of Hon. Ricardo Hinojosa). 

’'431F.3d994 (7lh Cir. 2005). 

” Id. at 1003. 

’’ 427 F.3d 423, 425 (7lh Cir. 2005). 

Id. 
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process to determine an appropriate sentence - that is, first determining the guideline and then 
determining whether to reduce the sentence for any appropriate reason (based on a departure or 
otherwise). 

The Fourth Circuit has specifically disagreed with tlic Seventh Circuit.'’ In an opinion 
authored by Chief Judge William Wilkins (a former chair of the Sentencing Commission), the 
Circuit held: “We believe, however, that so-called 'Iradilional departures' - i.e., those made 
pursuant to specilic guideline provisions or case law - remain an important part of sentencing 
even al'ter Booker."'’^ The Fourth Circuit noted that “the continuing validity ofdcparturcs in 
pofit-Booker federal ,scntcncing proceedings has been a subject of dispute among the circuits.”^^ 

It explained that, in contrast to the Seventh Circuit, the Sixth Circuit had stated that consideration 
ol'a departure is part ofcalculaiing the correct guideline range’** and that the Eighth Circuit had 
held that district courts must decide whether a “traditional departure” is appropriate after 
calculating the guideline range and before deciding whether to impose a variance sentence,™ 


’ Academic commentators have disagreed as well. See. e.g.. 
hLtp://senlencing.lypepad.com/senlencing_law_and_policy/2005/12,/booker_discussi.html (Prof. 
Douglas Berman opines that “[gjiven that the U.S. Sentencing Commission has stressed that 
departures arc not obsolete after Booker, and that certain kinds ofdcparlurcs arc expressly 
encouraged and discouraged by the guidelines, 1 find the Seventh Circuit's obsolescence assertion 
curious and in tension wdth its view that a guideline sentence is presumplively reasonable.”). 
United Slates v. Moreland, 437 F.3d 424, 432 (4th Cir. 2006). 

" Id. 

™ Id. (citing United Slates v. McBride, 434 F.3d470, 2006 WL 89159, at *4 (6tli Cir. 

Jan. 17,2006)). 

Id. (citing United States v. Hawk Wing, 433 F.3d 622, 63 i (8th Cir. 2006)). 
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Our limited point here is not to criticize any oClhc competing approaches to current law 
carefully adopted by the various circuits. Instead, we simply raise for this Subcommittee the idea 
that, for the future, it may be desirable to develop a standardized approach to the procedural issue 
of how judges should go about determining sentences. One possible way of handling the matter 
would be to direct the Sentencing Commission to promulgate policy statements or other 
appropriate guidance in the Guidelines manual for how to deal with the issue. But the more basic 
point is that it may be a desirable step towards avoiding unw'arrantcd sentencing disparity to have 
all courts following the same methodology in determining appropriate sentences. 

C. Review the Consistency of Substantial Assistance Sentence Reductions 
Across the Country. 

It may be appropriate to consider ways in which the handling of sentence reductions for 
“substantial assistance” to government authorities could be improved. However, that any 
consideration of substantial assistance could appropriately scrutinize not only judicial discretion 
but also proseculorial discretion. 

The Justice Department has been concerned about cases in which trial judges have 
departed downw ard for “substantial assistance” to government authorities, even when the 
government had not made such a motion. As is well known, the law before Booker was that a 
court could not depart downward on this ground (also known as § 5K1 .1 departure) without a 
government motion.’"’ After Booker, while courts cannot use a “departure” for substantial 


See, e.g., Wade v. United States, 504 U.S. 181 (1992) (court could only grant 
assistance departure if prosecutor’s refusal was based on a constilulional motive); United States 
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assistance as a basis Ibr lowering a sentence,*' it appears that they can use a “variance”*^ to lower 
a sentence wdthout a government motion. 

From a national perspective, the number of non-govemmeni-sanctioned substantial 
assistance departures does not appear to be signillcanl. Data released by the United States 
Sentencing Commission this week suggested that such a departure apparently occurred in 
perhaps 258 cases over roughly the last year. Given that there were more than 65,000 
scntcncings during the same period oftime, this means tliat the issue arose in only about 0,4% of 
all cases (roughly 1 out of every 233 cases). Moreover, the Commission’s data may overstate the 
true extent of this issue. The Commission was able to identify 258 cases in which a substantial 
assistance reduction was given and the Commission was unable to confinn a government motion. 
Tt is entirely possible that at least some olThese cases involved situations where the government 
made a motion for a downward adjustment (or, perhaps, acquiesced in the adjustment) but that 
the Commission was merely unable to confirm the government's actions based on the records 
available - a possibility that the Commission itself acknowledges.*’ We hope to be able to 
review case files to determine whether this hypothesis is correct in the near future. Finally, and 
most significantly, of the 258 cases, it appears that tlic vast bulk involve situations where other 
good grounds existed for a downward reduction in sentence. The Commission reports that 


V. Ahuhouran, 161 F.3d 206 (3rd Cir. 1998) (rejecting atgument that court could reduce sentence 
for substantial assistance in the absence of a prosecutor’s motion). 

See, e.g., United States v. Ffljgi/ez, 433 F.3d 666, 670 (8th Cir. 2006). 

See United States v. Wilson, 355 F.Supp.2d 1269, 1272 (D. Utah 2005) (explaining 
“departure” vs. “variance” language). 

See Booker Impact Report, supra note 4, at 1 1 3. 
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“[o]nly 28 of tlie 258 cases cite one ofthese reasons [i.e., substantial assistance] as tlie only 
reason for the non-governmenl-sponsoied, below-range sentence.”*^ 

Moreover, given the liny number of cases involving this issue, any inappropriate actions 
by district court judges should be readily correctable by government appeal. In that connection, it 
is interesting to learn that there arc virtually no published po^t-Bookcr appeals on this subject. 
Indeed, a preliminary review of appellate court decisions on this issue was unable to produce a 
single published decision rejecting a government appeal of a district court’s substantial assistance 
reduction without a government motion. If such reductions are inappropriate and creating serious 
problems for the government, one would ci^pcct to sec regular appellate court reversals of district 
court sentences. Perhaps such appeals arc currently in “the pipeline.” If not, the government’s 
failure to file appeals in this area may be a simple continuation of the problem identified by the 
PROTECT Act, where Congress manifested its desire for the Justice Department to file more 
appeals of downward departures.*' Perhaps any problem here can be solved not by changing the 
legal Iramework, but simply by the government availing iLselfofihe existing appellate process. 
There is every reason to believe that the appellate courts arc prepared and cflbciive at dealing 
with any real, casc-by-cascpost-SooAcr problems. 

To be fair to the Justice Department, their concern about substantial assistance reductions 
without a government motion is tmderstandable. Tlie Justice Department might reasonably claim 


Id. (emphasis added). 

Section 401(/) of tlie PROTECT Act required the Attorney General to submit a report 
“which statc[d] in detail tlic policies and procedures that the Department of Justice has adopted 
subsequent to the enactment olThis Act ... to ensure the vigorous pursuit ofappropriaie and 
meritorious appeals of such adverse [sentencing] decisions” as downward departures.” 
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superior insiilulional capacity to evaluate assistance from coopcraiors. And it is plausible that 
evidence might show that some defendants have declined to provide full cooperation to the 
government because they thought they could persuade a judge to nonetheless give them a 
sentence reduction, it would be worthwhile to examine any evidaice the Justice Department has 
on this point and, if a real problem exists, work with tlic Department to discuss appropriate 
corrective legislation. 

Nonetheless, even if there is a modest problem with defendants who decide to take their 
chanees whth a judge, today the far more widespread problem with substantial assistance motions 
is the radical inconsistency with how government prosecutors handle these motions from districl- 
lo-districi.*'’ This point was most powerfully raised in the Sentencing Commission’s 1 998 report 
- “Substantial Assistance: an Empirical Yardstick Gauging Equity In Current Federal Policy and 
Practice. That report reached these disconcerting conclusions: 

First, this analysis uncovered that the definition of “substantial assistance” 
w as not being consistently applied across the federal districts. Not only w ere 
some districts considering cooperation that was not being considered by other 
districts, but the components of a given behavior that classified it as “substantial” 
were unclear. 

Second, while the U.S. attorney offices arc required to record the reason 
for making a substantial assistance motion, there is no provision that this 


See generally William T. Pizzi, Understanding Prosecutorial Discretion in the United 
States: The Limits of Comparative Criminal Procedure as an Instrument of Reform. 54 Ohio St. 
L.J. 1325, 1344(1993) 

U.S. SFNTFNctNG Comm’n, Substantt.al Asstst.ancr: An Empirical Yardstick 
Gauging Equity in current Federal Policy and Practice (1998). This report is available 
at this link: hUp;//www.ussc.gov/publicaL''5krcpon.pdf 
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infomialion be made available lor review. Tl is exactly such a lack oCrevicw, 
inherent in preguideline judicial discretion, that led to charges of unw arranted 
sentencing disparity and passage of tiic SRA. . . . 

Third, the evidence consistently indicated that (actors that w ere associated 
with cither the making of a § 5K1 . 1 motion and/or the magnitude of the departure 
were not consistent w’ith principles of equity. Expected factors (e.g., type of 
cooperation, benefit of cooperation, defendant culpability or function, relevant 
conduct, offense type) generally were found to be inadequate in explaining § 

5K1.1 departures. Even more worrisome, legally irrelevant (actors (e.g,. gender, 
race, ethnicity, citizenship) were found lobe statistically sigii (leant in explaining 
§5K1,1 departures. . . 

Since this report was prepared in 1 998, there is little reason (or believing that substantial 
assistance practices have improved. Fomicr Attorney General Ashcrod's memo addressing 
charging decisions of prosecutors provides no guidelines on § 5K 1.1 motions, except to say that 
it is “not appropriate to utilize substantial assistance motions as a case management tool to secure 
plea agreements and avoid trials.’*'^ Moreover, an analysis of disparities in white-collar crime 
cases published in 2003 in The Pepperdine Law Review’ (bund widespread disparity; 

Downward departures for substantial assistance undo" Section 5K1 . 1 arc a 
relatively significant source of while-collar sentencing dispa'ily. ... An analysis 


Id. at 20-21. 

Memo Regarding Policy on Charging of Criminal Del'endanls, (roni John Ashcroll, 
Attorney General, to All Federal Prosecutors (September 22, 2003). This memorandum is 
available at this link; hUp://www.usdoj.gov/opa/pr/2003.^cplcmbcr/03_ag_5 1 6.htm. 
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oC subslanUal assistance departures at the circuit and district level indicates the 
existence of disparity throughout the country.^ 


The most recent statistics from the Sentencing Commission confirm that government 


practices on substantial assistance motions continue to vary widely from district to district after 
Booker. To pick a few illustrations of geographically-adjacenl jurisdictions with widely varying 
percentages ol' substantial assistance motions by the government;'” 


New Hampshire 27.6% vs. 

New Jersey 30.9% vs. 

Middle District of Pennsylvania 35.7% vs. 

Eastern District of North Carolina 34.4% vs. 

Western District ofVirginia 23.8% vs. 

Northern District ol' Mississippi 16.1% vs. 

Eastern District of Michigan 27.4% vs. 

Central District of Illinois 20.4% vs. 

Eastern District of Wisconsin 13.9% vs. 

North Dakota 17.3% vs. 

Eastern District of California 15.1% vs. 

Middle District of Florida 22.9% vs. 

Idaho 30.5% vs. 


Massachusetts 9.9% 

Delaware 5.6% 

Western District of Pennsylvania 1 1 .9% 
Middle District of North Carolina 12.0% 
Eastern District ofVirginia 6.4% 
Southern District of Mississippi 9.3% 
Western District of Michigan 15.4% 
Southern District of Illinois 4.2% 
Western District of Wisconsin 3.8% 
South Dakota 5.0% 

Central District of California 4.8% 
Southern District of Florida 9.4% 

Utah 8.5% 


Comment, Jon .1. Lambiras, White-Collar Crime: Whv the Sentencing Disparilv 
Despite Uniform Gttideline.s?^ 30 Pf.pp. L. Rev. 459, 516 (2003). 

U.S. SENTfNt'iNG Commission, Substantial Assistance Cases; Degree oe 
Dep.arture by Sentencing District (data as ofFebruary 22, 2006) (attached to this testimony 
as Appendix A); see also Booker Impact Report, supra note 4, at D-20 to 2 1 (reporting widely 
varying percentages ol' government-sponsored below-guidelines sentences). 
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To be sure, some part of the variations in these district may stem from legitimate differences in 
the kinds of cases being handled. But it is hard to understand, for example, why the number of 
government -sponsored motions for substantial assistance in my own District of Ut^ is four 
times tower than in the adjacent (and apparently quite comparable) District of Idaho. 

The same pattern of disparity recurs if one looks not at all government-sponsored below- 
guidelines sentences, but government-sponsored substantial assistance sentences. Compared to a 
national average of 14.4% of cases in which a substantial assistance sentence is imposed, as 
shown in the following chart regional variations abound. 


Rate of "Substantial Assistance" Reductions 

so 



District 


Source: United States Sentencing Commission Data 
Prepared by: Administrative Office of the U.S. Courts 

These data suggest tremendous disparity and unfairness in the way the Justice Department 
chooses to file its motions for substantial assistance reductions - indeed, the very kind of inter- 
district disparity that spawned the Sentencing Guidelines in the first place. Moreover, the 
number of defendants treated unfairly due to Justice Department disparity dwarfs the 258 cases 
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mentioned above in which judges may have initiated a variance for substantial assistance. 
Literally thousands and thousands of defendants are being treated unfairly if. as the data strongly 
suggests, prosecutors in different districts are using different standards for approving substantial 
assistance motions.''* 

In light of all these facts, the Criminal Law Committee would be interested in having a 
broad discussion with the Justice Department and this Subcommittee about ways in which the 
handling of substantial assistance issues might be improved - by both judges and prosecutors, 

D. The Appellate Process. 

Some members ofihis Committee may be interested in changing the standard of appellate 
review regarding sentencing decisions. Reasonable minds can dilleron the subject of whether 
any change is needed, but if this Subcommittee decides to consider changes, the Criminal Law 
Committee w ould certainly be willing to discuss this subject. 

The remedial opinion in Booter crafted the current “reasonableness” standard by excising 
other, unconstiluiional provisions in the Sentencing Reform Act. As .Tusticc Brcycr explained, 
the Court was forced to “infer appropriate review standards from related statutory language, the 
structure of the statute, and the sound a dminis tration of justice.”''' 


It also possible that similar disparity problems lurk in the way in w'hich government 
prosecutors arc handling “fast track” programs for illegal re-entry cases. See general Iv 
Comment, Erin T. Middleton, Fast-Track to Disparity: How Federal Sentencing Polices Along 
I he SoulhwesI Border are Undermining the Senlenicng Guidelines and Violating Equal 
Protection, 2004 Utah L. Rev. 827; United States v. Perez-Chavez. No. 2;05-CR-00003PGC', 
2005 U.S. Dist. LEXIS 9252 (D.Ulah May 16, 2005). 

United Stales v. Booker, 543 U.S. 220, 258 (2005) (remedial majority opinion). 
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The appellate court decisions on rcasonabicncs-s have only recently begun to appear. 
Indeed, not every circuit has spoken on this subject. As the Sentencing Commission observed in 
its report on Booker released this week; 

[T]he evolution of appellate jurisprudence occurs gradually rather than overnight. 

Thus, issues known lobe orinicrcsl to the Commission and the rest of the 

criminal justice community have not been answered in all circuits.'^'' 

And, ol' course, the Supreme Court has yet to weigh in on the subject ofprecisely what post- 
Booker appellate review is. In light of these facts, it may well be premature to reach any firm 
conclusions about the post-Bookcx standard of appellate review. The Justice Department is 
perfectly situated to help bring clarity to this area, by seeking certiorari from the Supreme Court 
in an appropriate case regarding appellate review standards. A Supreme Court decision on the 
subject would be an ideal way to both clarify what the current standard is and what room may 
conslilulionally exist for corrective legislation. 

Tfnoneiheless the Subcommittee believes that some immediate change is required to the 
appellate review standard, the Criminal Law Committee would be glad to discuss the matter with 
this Suhcomniiuee (and to refer proposed legislation to the Judicial Conference for its 
aulhorilaiive views on behalfofthe Judiciary). Changing the appellate standard, however, is a 
complex enterprise. Just as “topless guidelines” may depend upon the continued viability of the 
Harris decision, so changing the appellate standard could also have constitutional implications 
under Booker itself. Moreover, members of this Subcommittee ought to be aware of two 

Booker Impact Statement, supra, at 35. 
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compcLing concerns when crai'ling such legislation: the need to recognize that trial court judges 
have primary, initial responsibility for imposing sentences and the need to allow appellate court 
panels sufficient power to insure that district Judges have applied the law properly and exercised 
any discretion reasonably. 

On the one hand, trial court j udges must have primary, initial responsibility for 
determining criminal sentences. Judging generally, and sentencing particularly, should never 
become an act ofbureaucraiic administration. Sentencing is a quiniesseniially human 
event - a sentencing judge iiicrally looks a defendant in the eyes when imposing a sentence. 

There would be a very high cost to our system of justice if responsibility for sentencing were 
simply shuttled oflTo appellate judges to be done on the basis of paper pleadings. Moreover, 
many sentencing decisions revolve around factual questions: Was the defendant a major player or 
a minor player in the criminal organization? Was a firearm used to commit the crime? Ts the 
defendant truly remorseful for his actions? What were tlic physical, emotional, and financial 
consequences of the crime to the victims? These kinds of factual determinations arc traditionally 
the province of the trial court, not die appellate court. 

Even the Guidelines themselves recognize the fundamental fact that the most appropriate 
sentence cannot be calculated with mathematical precision. Each guideline range varies by 25% 
from the lop to the bottom. Rcasonablcjudgcs may, ofeourse, difl'cr within that range. In 
essence, sentencing involves the exercise of some judgment and federal district judges arc in the 
best position to make those judgments initially, subject to appellate review to make sure they 


liavc acted properly. 
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On ihc other hand, oi' course trial court judges arc impcrrccland, on occasion, can make 
mistakes or idiosyncratic sentencing decisions. Sentencing decisions (no less than the manifold 
other decisions made by trial courts) should be subject to appropriate appellate review. Appellate 
review of sentences mayplay an important role in reducing disparities that could othervdse 
develop if each individual district court judge was given an unbridled, final say over what 
sentence should be imposed. It is no secra that different judges sometimes have different 
sentencing philosophies. Indeed, it was precisely this concern about disparate trial court 
decisions that lead Congress to pass the Sentencing Reform Act in 1 984 and to create the 
sentencing guideline system. 

The history of appellate review of sentences redects these twin concerns. Belbre the 
Sentencing Reform Act of 1984, appellate court review of sentences was very limited. As the 
Supreme Court later described it, appellate review was virtually non-cxistent; 

For almost a century, the Federal Government employed in criminal cases a 
system ol' indeterminate sentencing. Statutes specified the penalties Ibr crimes but 
nearly always gave the sentencing judge wide discretion to decide whether the 
offender should be incarcerated and for how long .... This led almost inevitably 
to the conclusion on the pari of a review'ing court that the sentencing judge “sees 
more and senses more” than the appellate court; thus, the judge enjoyed the 
“superiority of his nether position,” for that court’s determination as to whal 
sentence was appropriate met with virtually unconditional dclcrencc on appeal 


Id. at 363-64; Mi.strettav. United States, 488 U.S. 361 (1989). 
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In 1 984, Congress passed the Sentencing Reform Act. This Act “altered tli[e] scheme” of 
virtually unreviewable sentences “in lavor of a limited appellate jurisdiction to review federal 
sentences.”'^'’ Tn particular, the Act authorized appellate review in four instances. Appellate 
courts were to determine whether the sentaice: (1) was imposed in violation oflaw; (2) was 
imposed as a result of an incorrect application of the scntaicing guidelines; (3) was outside the 
applicable guideline range witliout adequate district court explanation or for impermissible 
reasons; or (4) was imposed for an offense for which there was no applicable sentencing 
guideline and w'as plainly unreasonable.^’ 

In 1 996, the U.S. Supreme Court said in Koon v. United Stales’* that while these 
provisions manifested Congress’s “concemf] about sentencing disparities,” the Act did not, “by 
establishing limited appellate review', . . . vest in appellate courts w'ide-ranging authority over 
district court sentencing decisions.”^*' Koon also quoted with approval the Supreme Court’s 1992 
decision in Williams v. United States: 

Although the Act established a limited appellate review of sentencing decisions, it 
did not alter a court of appeals’ traditional deference to a district court’s exercise 
of its sentencing discretion. . . . The development of the guideline sentencing 
regime has not changed our view that, except to the extent specifically directed by 
statute, it is not the role of an appellate court to substitute ius judgment for that of 
the sentencing court as to the appropriateness of a particular sentence. 


'’^'Koon V. United States, 5 1 8 U.S. 81 , 96 (1 996). 

18 U.S.C.§ 3742(e). 

‘'1518 U.S. 81 (1996). 

‘‘’fd. at 97. 

(quoting Williams y. United States, 503 U.S. 193. 205 { 1992)) (quotation marks and 
citations omitted). 
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Tlie Supreme Court in Koon thus held that a district court’s decision to depart from the 
guidelines should be reviewed for abuse of discretion.^®* 

The PROTECT Act of 2003 modified the Koon decision by requiring courts ofappeals to 
“review de novo the district court’s application of the guidelines to the facts" when reviewing 
certain sentences imposed outside of the applicable guideline range, a change the Conference has 
opposed.*®^ 

Then came the Booster decision in 2005. It excised as unconstitutional the provision in 
the Sentencing Reform Act that “sets forth standards of review on appeal, including de mm) 
review of departures from the applicable Guidelines range.”'®* Tn its place, the Court in Booker 
read the Sentencing Reform Act “as implying th[c] appellate review standard [of reasonableness] 
— a standard,” it said, that was “consistent with appellate sentencing practice during the last two 
decades.”"’'' The result is that today appellate courts review trial court sentencing decisions for 
“reasonableness” by examining “the factors set forth in 18 U.S.C. § 3553(a)” and “tlic now- 
advisory Guidelines.”*'”* 

Given this history and the twin conewns of the need to individualize sentences and 
provide appellate review to protect against unwarranted disparities, crafting appropriate standards 
of appellate review is a difficult balancing act. We w'Ould hope that this Subcommittee would 


at 99-100. 

'"'-See 18 U.S.C. § 3742(c). 

'"’543 U S. 220, 259 (2005) (citing 18 U.S.C. § 3742(c)). 

‘"VJ. at 261-62. 

'"■United Slates v. Krisll, 437 F.3d 1050, 2006 WL 367848 (10th Cir. 2006). 
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consult with the Conference and with others interested in the subject before legislating in this 
area. 


E. Expand Judicial Authority to Order Supervised Release. 

The Criminal Law- Committee would be interested in discussing and evaluating w ays of 
expanding a judge’s ability to monitor dangerous defendants by extending permissible terms of 
supervised release. 

Current law imposes sharp limits on the length of time federal judges can supervise 
dangerous offenders (including some sex offenders) after they arc released from prison. For 
example, under current law', a judge is generally only authorized to impose a five-year term of 
supervised release for conviction on a Class A or B felony and a three-year term of supervised 
release for a Class C or D felony. It is noteworthy that, despite research suggesting that sex 
offenders arc four times more likely than other violent offenders to recidivate,'*'' these limits 
apply even in some sex olTense cases. Although federal law permits a judge to impose a term of 
supervised release for any term of years or life in some cases, the judge may only order such 
lengthy terms of supervision in cases involving specifically enumerated offenses."”* 

Even when an offender is charged with multiple counts - each of which carries a term of 
supervised release - it is generally believed that the judge may not '‘stack” terms of supervised 

See 1 8 U.S.C. § 3583(b) (noting time limits associated with Class A, B, C, D, and E 

felonies). 

See Bureau of Justice Statistics, of Sex Offe/iders Released from Prison in 

1994 at 1. available at; ht!p:/.-w\v»v.o!p.usdoi.gov./b(v'pab.'pd(/rsorp94 pdf 

See 18 U.S.C. § 3583(k) (identifying specified crimes tliat allow' supervised release 
terms in excess ofihosc otherwise authorized by § 3583(b)). 
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release (to be executed consecutively), but must impose than concurrently. A number of circuit 
courts have interpreted the language of 18 U.S.C. § 3624(e) as precluding the stacking of terms 
of supervised release.'"'* 

In some situations, the existing narrow limits on supervised release can restrict a judge 
from keeping supervision over a potential dangerous defendant after release even where 
additional supervision might be appropriate. For example, in United States v, Philip Abraham 
Ochoa T recently sentenced a previously-convicted (elon and a documented Nortenos gang 
member. The defendant pleaded guilty to possession of a loaded sawcd-olf shotgun that he had 
been holding while driving in Salt Lake City traffic. He had previously been convieted of 
multiple felony counts over fifteen years, including Battery, False Imprisonment, Attempted 
Assault, Attempted Receipt of a Stolen Vehicle, Forgery, Assault, Theft, and Burglary, resulting 
in 1 9 criminal hivStory points. With a resultant criminal history category of VT (the highest 
possible), and a base offense level of 17, the Guidelines recommended a range of 51-63 months 
in prison. Additionally, the Statutory Provisions for a supervised release term only allowed for a 
period of less than three years.’” Given the defendant’s criminal history, and especially given liis 
gang membership and dangerous criminal activities, 1 believe that a three-year term of supervised 
release was much loo short. Yet current law' gave me no choice on the matter. 


See United States v. Darner, 270 F.3d451, 454 (7'‘‘Cir. 2001); United States v. 
Alvarado, 201 F.3d 379, 382 (5"' Cir. 2000); United States v. Bailey, 76 F.3d 320, 323-24 (10*'’ 
Cir. 1996); United Stales v. Sanders, 67 F.3d 855, 856 (9“' Cir. 1995). 

‘‘"Case No. 2:05-CR-594 PGC (D. Ul. Feb. 28, 2006). 

18 U.S.C. § 3583(h)(2). 
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Also worth discussing is whether an amendment to 18 U.S.C. § 3583(b), permitting 
judges to impose longer terms of supervised release in appropriate cases (those involving 
particularly dangerous defendants or aggravated crimes) w'ould allow judges to better tailor their 
seniencings to the specilic circumstances of the case and belter protect the public from 
depredations by repeat offenders. For example, judges might be given the authority, if they 
tliouglit it appropriate in light of all circumstances, to impose a term of supervised release twice 
as long as that otherwise authorized by statute in situations involving repeat criminal offenders or 
particularly dangerous crimes (such as sex offenses). 

Another area to explore is whether longer terms of supervised release in situations where 
criminals have substantial restitution to pay to their victims. There may be cases in which it is 
appropriate to extend a term of supervised release so that the court can continue to insure that 
restitution is being paid. Of course, direct judicial ability to enforce a restitution order terminates 
when supervision terminates. 

As pan of the ongoing cost eoniainmenl elTorls endorsed by lhe.Tudicial Conference."^ 
the judiciary has pursued a program that allows judges to bring an early termination to terms of 
supervised release when offenders have demonstrated that they no longer require supervision." ' 
The concept of authorizing expanded supervised release authority to judges docs not contradict 
this policy, but augments it. Instead of terminating all offenders’ terms of supervision on an 


See .ICUS-SEP 04, pp. 6-7. 

' ' ’ See John Hughes, Memorandum to All Chief Probation Officers; New Criteria for 
Assessing Early Termination of Supovision (Oct. 30, 2002), available at; 
hUp:././inei.ao.dcn/Probation_and_Pretrial_Services/Memos./2002_Memos/New_Criteria_for_Ass 
essing_Early_Termination_of_Supervision.html. 
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early basis (thereby compromising public safely), and instead ofdoubling the length of all 
offenders’ terms (unnecessarily driving up costs), the model that the Criminal Law Commillee is 
interested in discussing and evaluating may permit judges to better use their discretion to respond 
to the specilics of the case. 

Supervised release is costly with meaningful budgetary effects. Tt costs an estimated 
$3,452 annually to supervise each of the offenders under federal supervision."’’ Expanding 
supervision terms would therefore likely require increased expenditures for probation officers. 
Nonetlieless, given that it costs $23,205 annually to incarcerate each prisoner in Bureau of 
Prisons custody, it is possible that (his would be taxpayer money w-ell spent, particularly when 
compared to the cost of prison - and the cost to crime victims if an unsupervised oflender 
commits a new crime. 

F. Give Judges Authority to Prevent Profiteering by Criminals 

The Criminal Law- Committee would like to explore and evaluate ways of giving judges 
suflicicni ability insure that criminals do not prolit from their crimes. The current federal law on 
the subject may be unconstitutional, yet neither the Justice Department nor the Congress has 
taken steps to correct the problem. It would be an embarrassment to the federal system of justice 
if criminals were able to be profit from their crimes. We believe that corrective legislation could 
be easily drafted, by giving judges discretionary power to prevent profiteering. 

' '■* See John Hughes, Memorandum to All Chief Probation Officers; Cost of Incarceration 
and Supervision (Apr. 1 5, 2005), available at: 

littp;//jnct.ao.dcn/Probation_and_Prctrial_ScTviccs/Mcmos./2005_Archivc/PPS41505.html. 

Id. 
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By way of background, ihe federal criminal code, like ihe codes of various stales, 
contains a provision concerning forfeiture of profits of crime. This provision, found in 18U.S.C. 
§ 368 1 . allows federal prosecutors to seek a special order of forfeiture whenever a violent federal 
offender will receive proceeds related to the crime. Congress adopted this statute in 1984' and 
modeled it after a New York statute popularly known as the ‘‘Son of Sam” law." ' In 1977, New 
Y ork passed its law in response to the fact that mass murderer David Berkowitz received a 
$250,000 book deal for recounting his terrible crimes. 

In 1991, the United Slates Supreme Court found that the New York Son of Sam law 
violated the First Amendment. In Simon & Schuster. Inc. v. Members qf'N Y. State Crime 
Victims the Court explained that the New' York law “singles out income derived from 
expressive activity for a burden the State places on no other income, and it is directed only at 
works with a specified content.”'*’ The New York statute that was struck dow-n covered 
reenactments or depictions of crime by way of “a movie, book, magazine article, tape recording, 
phonograph record, radio, or television presentation, [or] live cnlcrtainmcnl ol'any kind.”‘^“ 

The federal statute is widely regarded as almost certainly uncon.stitutional, as it contains 
language that is almost identical to the problematic language in the old New York statute. In 
particular, tlie federal statute targets for forfeiture depictions of a crime in “a movie, book, 


Pub. L. 98-473, Oct. 12, 1984, 98 Slat. 2175. 

" N.Y.Excc.Law § 632-a (McKinney 1982 and Supp.1991). 

502 U.S. 105 (1991). 

Id. at 1 16. 

N.Y. Exec. Law § 632-a(l) (McKinney 1982), reprinted in 502 U.S. at 109. 
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newspaper, magazine, radio or television production, or live entertainment of any kind.”'’’ Tims, 
il can easily be argued by criminal defendants that tie statute contains the same flaw - the 
targeting of protected First Amendment activity - that the Supreme Court found unconstitutional 
in the New York statute. Indeed, the Supreme Court in Simon Schuster cited the federal 
statute as similar to that of New York’s.'‘’ Moreover, current guidance from the Justice 
Department to its line prosecutors is tliat this law cannot be used.’’^ 

Unfortunately, neither the Department of Justice nor Congress have talccn steps to revise 
the defective federal anti-profiteering statute in the wake of Simon <& Schuster. Fortunately, there 
appears to be a relatively straightforward and conslilulional solution available to Congress. As 
the Massachusetts Supreme Court has recognized in analyzing Simon & Schuster, nothing in the 
First Amendment forbids a judge from ordering in an appropriate case, as a condition of a 
sentence (including supervised release), that the defendant not profit from his crime. As 
Commonwealth v. Powers'-^ explains, such conditions can be legitimate exercises of court power 
to insure rehabilitation ofori'enders and to prevent an atfroni to crime victims. These conditions 
do not tread on First Amendment rights, because they do not forbid a criminal from discussing or 
writing about a crime. Instead, they simply forbid any fomi of “profiteering.” 

It is worth discussing whether judges should have the power to order, in an appropriate 
case, that a term of supervised release be extended beyond what would otherwise be allowed for 
the sole purpose of insuring that a criminal not profit from his crime. In a nolorious case, upon 

18 U.S.C. § 368]{a). 

5e6'502U.S. aill5. 

SccDOJ Criminal Resource Manual 1105. 

650 N.E.2d 87 (Mass. 1995). 
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appropriate (indings. a judge might be empowered to impose a term oC supervised release oClilc 
with the single extended condition that a criminal not profit from iris crime. Tt may also be 
possible to simply revise the federal anti-profiteering statute so tliat it complies with the 
Constitution and broadly forfeits all profits from a crime, not just profits from First Amendment 
activity. Tt may also be possible to redraft the federal anti-profiteering iaw.’’^ The Criminal Law 
Committee would be happy to discuss tlicsc areas further. 

G. Give Judges Greater Ability to Award Proper Restitution. 

Also worth examining is whether judges should be given g'eaier statutory authority to 
order convicted criminals to pay restitution to their victims. Current I'ederal law authorizes 
judges to order restitution only in certain narrow categories, such as to compensate for damage to 
property or medical expenses. These narrow categories have lead to considerable litigation about 
whether various restitution awards were properly authorized by statute. But in the midst of 
resolving those disputes, a larger point has been missed; that judges should have broad authority 
to order defendants to make rcsliiurion to restore victims to where they would have been had no 
crime been committed. 

The Supreme Court has held that a district court’s power to order restitution must be 
conferred by statute. The main federal restitution statutes - 18 U.S.C. §§ 3663 and 3663A - 

T have offered my own tentative pCTSonal opinions on these subjects in Testimony of 
Paul G. Cassell Before the U.S. Sentencing Commission Re^rding Protecting Crime Victims' 
Rights in the Sentencing Process (Max. 15, 2006). 

Hugheyv. L'infe-JiS’ra/es, 495 U.S. 41 1, 415-16 (1990);.reea/.so United States v. Bok. 
156 F.3d 157, 166 {2d Cir. 1998) {’Tt is wrell-cstablishcd that a federal court may not order 
rcsliiurion cxccpl when auihorizcd by slalulc.”); United States v. Helmsley, 941 F.2d 71 . 101 (2d 
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permit courts to award restitution for several spccidc kinds of loss, including restitution lor loss 
of property, medical expenses, physical therapy, lost income, fiincrai expenses, and expenses for 
participating in all proceedings related to the offense. The statutes contain no general 
authorization for restitution to crime victims, even where such restitution is indisputably just and 
proper. 

A case 1 handled last week will illustrate the problem. In United States v. GuUa}^' 1 
sentenced a defendant for the crimes of bank fraud and aggravated identity thed, Ms, Gulla had 
pled guilty to stealing out olThc mail personal information from more than ten victims, and then 
running up false credit charges of more than $50,000. Government search warrants recovered an 
expensive Rolex watch and eleven leather jackets purchased by Ms. Gulla. Following the 
recommendation of the government. I sentenced Ms. Gulla to a term of 57 months in prison. T 
also ordered her to pay restitution for the direct losses she caused. 

But the victim impact statements in the ease revealed that they had suffered more than 
Just financially from these crimes. One victim WTOtc about the considerable time expended on 
straiglitening things out: 

1 was 71 years of age when two liaudulenl checks were written on courtesy 
checks that were stolen from my mailbox. . . . There is no way to describe the 
frustration and time involved in contacting the various financial institutions, to 
determine ilThcrc were any other frauduicnl charges. We had to slop automatic 
withdrawals since there were not fiinds available to cover the checks. We arc 


Cir. 1991) (“Federal court have no inherent pow-er to order restilulion. Such authority must be 
conferred by Congress.”). 

2:05-CR-634-PGC (D. Utah Mar. 8, 2006). 
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graicCul ihal wc did nol have lo cover ihe checks because ihis would have been a 
problem. There was considerable lime and fruslralion involved in gelling 
everything straightened oui. I believe IhaijusUce should be satisfied and the 
guilty person be held accountable for breaking the law. Even lo this day wc worry 
about someone tampering with our mail. We have investigated a locked mail box 
and have not made any decision as yet. 


Another victim wrote that she spent a great deal olTime clean up her credit: 

My husband and 1 arc victims of Ms. Gnlla's scam. Wc had a check stolen 
from our mailbox, and apparently she forged her name to it, and changed the 
amount. . . . Since then, it has cost us more than $200 in check tecs, fees tor 
setting up a new account, and fees for stopping payment on checks. This does nol 
include my lime (about 20 hours, and still counting) lo track down outstanding 
checks, talking to the banks (mine and the one where she tried to cash the check), 
rearranging automatic deductions, talking to the sheriff and filling out appropriate 
paperwork. 

Now I am not able lo put mail out in my mailbox, so 1 have to make 
special trip to the post ol'lice lo mail letters. As oCihis dale. 1 am still aiiempiing 
to clear up the affected account. 

This has been a great inconvenience for us, and it makes me question my 
safely in my home, if someone is able to gain access to my personal mail, what is 
next? 


Finally, one last victim wrote about losing lime with her children lo deal with the crime: 

Wc felt, and continue to feel, very vulnerable now that somctliing has been stolen 
out oC our mailbox, something that allow'S someone w'ilh dishonest, selfish 
intentions lo access into our personal information. . . . 
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[Another way the crime] impacted us was by loss ol’time. Ms. Gulla's 
selfish act caused us countless phone calls to the credit card company (and 
although tlicyvc been very helpful, tiicy have not always been very speedy). We 
have had to spend lime tilling out forms and sending in paperwork to resolve this 
situation, which was no fault of our own. It has been extremely frustrating to do 
all this, especially since we are self-employed and have 3 small children. Any 
time we have spend on Ms. Gulla's theft is time we arc not running our own 
livelihoods or enjoying our precious children. Tliat has been the biggest loss of 
all. 

In light of these victim statements, it seemed to me (as I said in court) that T should be 
able to order restitution beyond tlic direct financial losses of the phony charges run up by the 
defendant. In particular, 1 thought it w'ould be fair to order restitution for the lost time the 
victims sudered in responding to the dclendani's crime. Unlbrlunaicly, a.s the government 
explained at the hearing, current law docs not allow this. Restitution is not permitted for 
consequential losses'** or other losses too remote from tlic offense of conviction. 

The case law demonstrates that the problem I confronted is not unique. In many 
circumstances, courts of appeals have overturned restitution awards that district judges thought 
were appropriate, not because of any unfairness in the award but simply because the current 
restitution statutes failed to authorize them. Here arc few examples; 


'-‘^United States v. Sablan, 92 F.3d 865, 870 (9th Cir. 1996). 

See, e.g.. United States v. Havens, 424 F.3d 535 (7th Cir. 2005) (a victim of identify 
theft ‘‘takes the position that she is entitled to reimbursement for all the time she spent in this 
endeavor [of clearing credit], but in our view that goes loo far.”); United States v. Barany, 884 
F.2d 1255, 1260 (9th Cir. 1989) (victim’s attorney’s fees too remote); United Stales v. Kenney, 
790 F.2d 783. 784 (wages for trial witnesses too remote). 



113 


Statement of the Judicial Conference 


Page 51 


In United States v. Reedf^ Ihe trial court ordered restitution to victims whose cars 
were damaged when the defendant, an armed felon, tied from police. The Ninth 
Circuit reversed the restitution award because the defendant w^as convicted of 
being a (cion in possession of a firearm and the victims were not victimized by 
that particular offense. 

In United States v. Romine.s.^^^ a defendant on supervised release absconded from 
his residence and employment, driving away on his employer’s motorcycle and 
later cashing an $8,000 check from his employer's bank account. He was caught, 
and the district court ordered restitution of $8,000 to the employer as part of the 
sentence for the supervised release violation. The Eleventh Circuit reversed 
because the government, rather than the employer, was the victim of the 
defendant’s the violation; “The only victim of tliat crime was the government, 
whose confidence in [the defendant's] rehabilitation seems to have been 
misplaced.” Accordingly, the Eleventh Circuit overturned the restitution order 
because “of the absence of textual authority to grant restitution.”*” 

In United States v. Cutter'^ the defendant sold a house to his niece, then filed a 
fraudulent bankmptcy petition. The defendant was convicted of false statements 
in the petition. At sentencing, the district court ordered the defendant to pay his 
niece $21,000 in restitution because of her losses in a fraudulent conveyance 
action instituted by the bankruptcy trustee. The First Circuit overturned the order 


80 F.3d 1419, 1421 {9th Cir. 1996 ). 
'’'204 F.3d 1067 (llth Cir. 2000). 

id. at 1069. 

‘-”w. 

'’'313F.3dl(lstCir. 2002). 
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because the niece was not a direct victim of tlie defendant’s criminal action of 
tiling a fraudulent petition before the bankruptcy court.' ” 

• Tn United States y. the defendant pleaded guilty to various offenses 

relating to identity iheli. The victim had earlier pursued a civil action against the 
defendant, receiving $30,000 in damages, and the district court ordered restitution 
in that amount. The Seventh Circuit reversed this restitution order, holding that it 
was unclear which damages and costs qualified as appropriate losses under the 
Mandaloiy Victims Rights Act.*” 

• in United States v. Shepard,^’^ a hospital social worker drained a patient’s bank 
account through fraud. The hospital paid the patient $ 1 65,000 to cover the loss. 
The social worker was later convicted of mail fraud and the district court ordered 
restitution of the $165,000 to the hospital. But the Seventh Circuit held that the 
patient was the only direct victim of fraud in the case and reversed the restitution 
order to the hospital. 

• Tn United States v. Rodrigues,^'*'^ a defendant, an olllcer of a savings and loan, was 
convicted of numerous charges stemming from phony real estate transactions. 

The district court found that Mr. Rodrigues usurped the savings and loans’ 
corporate opportunities by substituting himself for the S&L in four real estate 
deals and ordered him to pay $1.5 million in restitution - his profits in those deals. 
The Ninth Circuit reversed, holding that since the defendant’s prodts arose from 


' "Ud. at 8-9. 

‘^M24 F.3d 535 (7th Cir. 2005). 
''fd. at 538-39. 

''"269 F.3d 884 (7th Cir. 2001). 
‘^7J. at 886-87. 

'""229 F.3d 842 (9th Cir. 2000). 
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the defendant taking his victim’s corporate opportunities, rather than from direct 
losses by the S&L, restitution was improper. “Allhou^ the corporate opportunity 
doctrine allows recovery for a Ymcty of interests, including mere expectancies, 
restitution under the VWPA is conllned to direct losses.”*'’’ 

• In United States v. Sloddard^*‘ the trial court ordered substantial restitution by the 
defendant, an official of a savings bank. The defendant misappropriated $30,000 
from an escrow account and used the money to fund two real estate purchases. He 
subsequently netted $1 16,223 in profits from the real estate transactions. 

Although the trial court ordered restitution based on these profits to the savings 
bank, the Ninth Circuit set the order aside because that the restitution statute only 
allowed restitution for direct losses. 

• Tn Government of the Virgin Islands v. Davis,'*^ the delendant pleaded guilty to 
conspiracy to defraud, forgery, and related counts in connection with an attempt to 
defraud an estate of more than a million dollars in real and personal property. The 
trial judge ordered restitution that included the attorney’s fees spent by tlic estate 
to recover its assets, but the Tliird Circuit reversed; “Although such fees might 
plausibly be considered pan olThe estate's losses, expenses generated in order to 
recover (or protect) properly are not part of the value of the property lost (or in 
jeopardy), and are, therefore, loo far removed from the underlying criminal 
conduct to form the basis of a restitution order.”'*” 


at 846. 

'^M50F.3d 1140. ]]47(9lhCir. 1998). 
43 F.3d41 (3rdCir. 1994). 

Id. at 47. 
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• In Uniled States v. Arvanilis,^*^ the trial court awarded attorney’s fees in favor of a 
victim which had spent considerable money investigating the defendants fraud. 
The Seventh Circuit reversed because the restitution statute for property offenses 
“limits recovery to properly which is ihe subject ol'the olTense, thereby making 
restitution for consequential damages, such as attorneys fees, unavailable.”''^^ 

• In United States v. Efias,'^^ the defirndant forced his employees to clean out a 
25.000 gallon tank filled with cyanide sludge, without any treatment facility or 
disposal area. He was convicted of violating the Resource Conservation and 
Recovery Act by disposing of hazardous wastes and placing employees in danger 
of bodily harm. The district court ordered the defendant to pay S 6.3 million in 
restitution. The Ninth Circuit overturned the restitution order because the 
restitution statute only authorizes imposition of restitution for violations ofTitle 
18 and certain other crimes, not environmental crimes.*^* 

« In Uniled Slates v. Sahlan^''*^ the Ninth Circuit reversed a restitution order based 
on consequential damages, such as expenses arising from meeting with law 
enCorcemeni officers investigating the crime, because such expenses were not 
strictly necessary to repair damage caused by defendant's criminal conduct. 


902 F.2d 489 (7lh Cir. 1990). 

Id. at 496. 

'^■292 F.3d 1003 (9th Cir. 2001). 

at 1021-22; see also Uniled Slates v. Hoover, 175 F.3d 564, 569 (7th Cir. 1999) 
(holding that the district court lacked legal authority to order restitution to the TRS for the 
defendant’s tax liability); Uniled Stales v. Minneman, 143 F.3d274, 284 (7th Cir. 1998) (holding 
that the VWPA does not authorize restitution for Title 26 lax offenses). 

92 F.3d 865, 870 (9th Cir. 1996). 
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• In United Stales v. Blake'^" the defeidant was convicted of using stolen credit 
cards and the district court ordered restitution to viclims for losses lhal resulted 
from their stolen credit cards. The Fourth Circuit reversed a restitution order 
reluctantly; “Although the result w-e are compelled to reach represents poor 
sentencing policy, the statute as interpreted requires the holding that the persons 
from whom Blake stole the credit cards do not qualify as victims ofhis ofl’cnsc of 
conviction, and as such he cannot be ordered to pay restitution to them . . . the 
factual connection between his conduct and the offense of conviction is legally 
irrelevant for the purpose ofrestitution.” 

• In United States v. the defendant w'as convicted of possession of stolen 

mail, specifically three credit cards. The trial court ordered him to pay restitution 
to the credit card companies of $3,255 for charges to those stolen credit cards. 

The Eleventh Circuit reversed, because the charges were not caused by the 
specific conduct that was the basis of the offense of conviction (mail fraud). 

The point here is not that any of these restitution awards were correctly or incorrectly 
made by the trial judges under the current statutory framew'ork. Instead, the point is that a good 
case can be made that the judges in these cases should have had authority to make these awards. 
After all, at sentencing a trial judge has full and complete infomialion about the nature of the 
offense, the impact olThe crime on the victim, and the defendant's personal and llnancial 
circumstances.*^’ When a judge has leview'^ed all of that infomiation and determined that 


*’'* 81 F.3d498, 506(4lhCir. 1996). 

32F.3dl71, 173-74(l]tliCir. 1995). 

See Fed. R. Crim. P. Rule 32(dXl)(B), (2)(A)(i)-(iii) (“The prcscntcncc report must . . 
. calculate the defendani's offense level and criminal history category; ... the defendant's history 
and characteristics, including; any prior criminal record; the defendant’s financial condition; any 
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restitution, is appropriate, it is not clear why that order should be subject to further litigation 
about whether it fils into some narrow statutory category. Alter all, the core purpose of 
restitution is to “ensure that the offender realizes the damage caused by the offense and pays the 
debt owed to the victim as well as to society.”'*^ Indeed, the congressional mandate for 
restitution is “to restore the victim to his or her prior stale of well-heing to the highest degree 
possible. " ' Unfortunately, however, because judges must fit restitution orders within narrow 
pigeon holes, this congressional purpose may not be fully achieved. 

The rights of criminal defendants are also important in the restitution process. Criminal 
defendants should have a fair opportunity to contest restitution awards and their constitutional 
rights should be fully protected in determining a restitution award. Within those important 
constraints, however, there is considerable room for expanding the kinds of restitution that 
district judges should have discretion to award, it is worth examining further the ways in which 
judicial power to award fair restitution to crime victims could be properly expanded, ' 


circumstances affecting the defendant’s behavior that may be helpful in imposing sentence or in 
correctional treatment . . see also Rule 32(cXB) (“If the law requires restitution, the probation 
olliccr must conduct an investigation and submit a report that contains suldcient inibrmation for 
the court to order restitution.”). 

United Slates v. Reano, 298 F.3d 1208, 1212 (10th Cir. 2002). 

United Slates v. Hill, 798 F.2d 402, 405 (10th Cir. 1986) (emphasis added) (citing S. 
Rfp.No. 97-532. 97th Cong.. 2d Sess. at 30, reprinted in 1982 U.S.C.C.A.N. 2515, 2536). 

1 have offered my own tentative personal opinions on these subjects in Testimony of 
Paul G. Cassell Before the U.S. Sentencing Commission Regarding Protecting Crime Victims’ 
Rights in the Sentencing Process (Mar. 15, 2006). 
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U. Modify Unjustified Mandatory Minimums. 

This Subcommittee should consider repealing irrational mandatory minimum sentences, 
particularly the “stacking” mandatory minimums found in 18 U.S.C. § 924(c). As 1 have 
discussed, the Judicial Conference already opposes mandatory minimum sentences and has urged 
Congress to “reconsider the wisdom of mandatory minimum sentence statutes and to restructure 
such statutes so that the U.S. Sentencing Commission may uniformly establish guidelines for all 
criminal statutes to avoid unwarranted disparities from the scheme of the Sentencing Reform 
Act.”''“ 

Mandatory minimums are problematic for several reasons. As the Sentencing 
Commission has explained, mandatory minimums may result in the same sentence for widely 
divergent cases because, unlike the Guidelines, mandatory minimums typically focus only on one 
indicator of offense seriousness (such as drug quantity) or one indicator of criminal history (such 
as whether a defendant has a previous conviction).''’’ Mandatory minimums can therefore lead to 
increased disparity in sentence length among similarly situated offenders (or, inversely, very 
similar sentences for defendants whose actual conduct was dramatically different). And unlike 
the Guidelines’ graduated, proportional increases in sentence length, mandatory minimums tend 
to result in large jumps in sentence length or “cliffs” based on small differences in offense 
conduct or a defendant’s criminal record. 

Report of the Proceedings of the Judicial Conference of the United Stales, 13, 
1990. published in United States Sentencing Commission, Special Report to the Congress: 
Mandatory Minimum Penalties in the Federal Criminal Justice System. 

U.S. Spnthnctng Comm’n, Specf.a^l Report to the Congress; Mand.atory 
Minimum Penalties in the Federal Criminal Justice System (Aug. 1991), at 25. 

Id. at 33. 
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Senator Orrin Hatch from my home slate of Utah has also explained problems with 
mandatory minimum sentences in light of the fact the sentencing guidelines exist.'^‘^ Perhaps 
more important, the mandatory minimum sentences conflict with the basic idea behind 
sentencing guidelines. As Senator Hatch observed: 

The compatibility of tlic guidelines system and m^datory minimums is also in 
question. While the Commission has consistently sought to incorporate 
mandatory mininiums into the guidelines system in an etTeciive and reasonable 
manner, in certain fundamental respects, the general approaches of the two 
systems are inconsistent. Whereas the guidelines permit a degree of 
individualization in determining the appropriate sentence, mandatory minimums 
employ a relatively narrow approach under which the same sentence may be 
mandated Ibr widely divergent cases. Whereas the guidelines provide Cor 
graduated increases in sentence severity for additional wrongdoing or for prior 
convictions, mandatory minimums often result in sharp variations in sentences 
based on what arc often only minimal differences in criminal conduct or prior 
record. Finally, whereas the guidelines incorporate a “real offense” approach to 
sentencing, mandatory minimums arc basically a “charge- spccidc” approach 
wherein the sentence is triggered only if the prosecutor chooses to charge the 
defendant w ith a certain offense or to allege certain facts.'®” 


Orrin G. Hatch. The Role of Congress in Sentencing: The United States Sentencing 
Cotntnisison, Mandatory Minimum Sentences, and the Search for a Certain and Effecli ve 
Sentencing System. 28 Wake Forest L. Rev. 185(1 993). 

Id. at 194; accorJ Paul G. Cassell, Too Severe? A Defense of the Federal Senteneing 
Guidelines (and a Critique of the Federal Mandatory Minhmuns), 56 Stan. L. Rev. 1017 (2004). 
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Today. T will highlight one particular mandalory minimum that produces embarrassing 
results - 1 8 U.S.C. § 924(c). Tt is hard to explain why a federal judge is required to give a longer 
sentence to a first offender who carried a gun to several marijuana deals tlian to a man who 
deliberately killed an elderly woman by hitting her over the head with a log. 1 w^as recently 
forced to do exactly this. 

In United Slates v. Angelos f"' I had to sentence a twcnty-four-ycar-old first offender who 
was a successful music executive with two young children. Becai^c he was convicted of dealing 
marijuana and related offenses, botli the government and the defense agreed that Mr. Angelos 
should serve about six-and-a-half years in prison. But there were three additional firearms 
offenses for which 1 also had to impose sentence. Two of those offenses occurred w hen Mr. 
Angelos carried a handgun to two $350 marijuana deals; the third when police found several 
additional handguns at his home when they executed a search warrant. For these three acts of 
possessing (not using or even displaying) these guns, the govemment insisted that Mr. Angelos 
should essentially spend the rest of liis life in prison. Specifically, the government urged me to 
sentence Mr. Angelos to a prison term of no less tlian 6114 years - six years-and-a-lialf years for 
drug dealing follow'ed by 55 years for three counts of possessing a fireami in connection w'ilh a 
drug offense. In support of its position, the govemment relied on a statute - 18 U.S.C. § 924(c) - 
which requires courts to impose a sentence of live years in prison the lirsl lime a drug dealer 
carries a gun and twenty-five years for each subsequent time. Under § 924(c), the three counts 
produced 5 5 years of additional punishment for carrying a firearm. 

United Stales v. Angelos, 345 F. Supp. 2d 1227 (D. Utah 2004); United Stales v. 
Angelos, 433 F.3d 738 (1 Olh Cir. 2006). The Angelos case is no longer pending before me. 
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The sentence created by § 924(c) was simply irrational in the Angelos case. Section 
924(c) imposed on Mr. Angelos a sentence 55 years or 660 months; that term was consecutive to 
the minimum 6 and 14 year (or 78-month) Guidelines sentence - a total sentence of 738 months. 
As a result, Mr. Angelos faced a prison term w'^hich more than doubled the sentence of, for 
example, an aircraft hijacker (293 months),*®’ a terrorist w'ho detonates a bomb in a public place 
(235 months).*®^ a racist who attacks a minority w-iih the intent to kill and inflicts permanent or 
lile-threatening injuries (210 months),'®^ a sccond-dcgrcc murderer,'** or a rapist.'®* The table 
below sets out these and other examples of shorter sentences for crimes far more serious than Mr. 
Angelos'. 


Comparison of Mr, Angelos’ Sentence with Federal Sentences for Other Crimes 


Offense and Offense Guideline 

OlTense Calculation 

Maximum 

Sentence 

Mr, Angelos with Guidelines sentence plus § 

Base Offense Level 28 + 3 § 

738 Months 

924(c) counts 

924(c) counts (55 years) 


Kingpin of major drug trafficking ring in 

Base Offense Level 38 

293 Months 

which death resulted 



U.S.S.G. § 2D1. 1(a)(2) 



Aircraft hijacker 

Base Offense Level 38 

293 Months 

U.S.S.G. §2A5.1 




U.S.S.G. § 2A5.1 (2003) (base offense level 38). The 2003 Guidelines are used in all 
calculations in this opinion. All calculations assume a Iirsl offender, like Mr. Angelos, in 
Criminal History Category 1. 

U.S.S.G. § 2K1 .4(aXl) (cross-Tcfcrcnctng § 2A2. 1(a)(2) and enhanced for terrorism 
by§3A].4(a)). 

U.S.S.G. § 3A1.1 (base offense level 32 + 4 for life-threatening injuries + 3 for racial 
selection under $ 3A1.4(a)). 

U.S.S.G. § 2A1 .2 (base olTense level 33). 

U.S.S.G. § 2A3.1 (base offense level 27). 
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Terrorist who detonates a bomb in a public 
place intending to kill a bystander 

U.S.S.G. § 2K].4(a)(]) 

Total Level 36 (by cross 
reference to § 2A2. 1(a)(2) and 
terrorist enhancement in § 

3A1.4(a)) 

235 Months 

Racist wlio attacks a minority with the intent 
to kill 

U.S.S.G. § 2A2. 1(a)(1) & (b)(J) 

Base Level 28 + 4 for life 
threatening + 3 for racial 
selection under § 3A1.1 

210 Months 

Spy who gathers top secret information 
U.S.S.G. § 2M3.2(a)(l) 

Base Offense Level 35 

210 Months 

Second-degree murderer 

U.S.S.G. § 2A1,2 

Base Offense Level 33 

168 Months 

Criminal who assaults with the intent to kill 
U.S.S.G. §2A2, 1(a)(1) &(b) 

Base Offense Level 28 + 4 for 
intent to kill = 32 

151 Months 

Kidnapper 

U.S.S.G. § 2A4.1(a) 

Base Offense Level 32 

151 Months 

Saboteur who destroys military materials 
U.S.S.G. §2M2. 1(a) 

Base Offense Level 32 

151 Months 

Marijuana dealer who shoots an innocent 
person during drug transaction 

U.S.S.G. § 2Dl,l(c)(13) & (b)(2) 

Base Offense Level 16 + 1 § 
924(c) count 

146 Months 

Rapist of a 10-year-old child 

U.S.S.G. § 2A3,l(a)&(B)(4)(2){A) 

Base Offense Level 27 + 4 for 
young child = 3 1 

135 Months 

Child pornographer who photographs a 12- 
year-old. in sexual positions 

U.S.S.G. § 2G2.1(a) &(b) 

Base Offense Level 27 + 2 for 
young child = 29 

108 Months 

Criminal who provides weapons to support a 
foreign terrorist organization 

U.S.S.G. §2M5.3(a)&(b) 

Base Offense Level 26 +2 for 
weapons = 28 

97 Months 

Criminal who detonates a bomb in an 
aircraft 

U.S.S.G. $2K1.4(a)(l) 

By cross reference to § 
2A2.1(a)(l) 

97 Months 

Rapist 

U.S.S.G. § 2A3.1 

Base Offense Level 27 

87 Months 
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The irralionalily of'Mr. Angelos’ scnlcncc is easily dcnionsiraicd by comparing ii to a 
sentence that T imposed in a far more serious ease on the very same day. Shortly before Mr. 
Angelos’ sentencing, 1 imposed sentence in United Stales v. Visinaiz, a second-degree murder 
case.''’ There, a jury convicted Cruz Joaquin Visinaiz of second-degree murder in the death of 
68-ycar-old Clara Jenkins. One evening, while drinking tog(^hcr, the two got into an argument. 
Ms. Jenkins tlucw an empty bottle at Mr. Visinaiz, who then proceeded to beat her to death by 
striking her in the head at least three times witli a log. Mr. Visinaiz then hid the body in a crawl 
space of his home, later dumping the body in a river after weighing it down wdth cement blocks. 
Following his conviction for second-degree murder. Mr. Visinaiz came before the court as a first- 
time offender Cor sentencing. The Sentencing Guidelines required a sentence for this brutal 
second-degree murder of between 210 to 262 months.*'^*' The government called this an 
“aggravated second-degree murder” and recommended a sentence of 262 months. T followed that 
recommendation, Yet on the same day, I had to impose a sentence that is several decades longer 
for a first-time drug dealer who carried a gun to several drug deals!? Tlic victim’s family in the 
Visinaiz case - not to mention victims of a vast array of other violent crimes - can be forgiven if 
they think that the federal criminal justice system minimizes their losses. No doubt § 924(c) is 
motivated by the best ofinteniions - to prevent criminal vicUmizalion. But the statute pursues 
that goal in a way that clTcctivcIy sends a message to victims of actual criminal violence that 
their suffering is not fully considered by the system. 


United States V. F7.v7>iu/z,No. 2:03-CR-701-PGC. 

U.S.S.G. § 2A1.2 (offense level of 33)+ § 3Al.l(b) (tw'o-lcvcl increase for vulnerable 
victim) + § 3C1 .1 (two-level increase for obstruction of justice). 
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The Judicial Conference has long desired to find an approach to sentencing in wliich this 
kind of irrational result could be avoided. One possible approach that the Criminal Law 
Committee will discuss and evaluate is w'helher to “unslack” the mandatory minimum sentences 
in § 924(c) so that it becomes a true recidivist statute - that is, the second 924(c) conviction with 
its 25 year minimum would not be triggered unless the defendant had been convicted for use of a 
firearm, served lime, and then failed to learn his lesson and committed his crime again. 

1, Reduce the Crack/Power Cocaine Disparity. 

The disparity between sentences for distributing crack cocaine and power cocaine also 
merits attention. Reducing the disparity would improve the rationality of the current system and, 
perhaps even more important, reduce both perceived and actual racial disparities in our federal 
criminal justice system. 

Congress passed the Ami-Drug Abuse Act of 1 986'*'^ - the law' that established the 1 00- 
lo-l ratio ofpenaliies - with a sense ofurgency.'’® Responding to ominous claims that crack was 


Pub. L. 99-570. 100 Slat. 3207 (1986). 

' " H.R. 5484, the bill which eventually became the 1986 Act, was amended well over 
100 limes while under consideration from September 10, 1986 to October 27, 1986. Several 
members ol' Congress were critical of the speed with which the bill was developed and 
considered. See. e.g.. 132 Cong. Rec. 26,462 (daily ed. Sept. 26, 1986) (Statement Sen. Charles 
Mathias) (“You cannot quite gel a hold of what is going to be in the bill at any given moment.”); 
132 CONG. REC. 26,434 (daily ed. Sept. 26, 1986) (slalanent of Sen. Robert Dole) (“Ihave 
been reading editorials saying wc arc rushing a judgment on the drug bill and I think to some 
extent they are probably correct.”); 132 Cong. Rec. 22,658 (daily ed. Sept. 10, 1986) (statement 
of Rep. Trent Lott) (“In our basic to patch together a drug bill - any drug bill - before wc 
adjourn, we have run the risk of ending up with a patch-work quill . . . that may or may not lit 
together in a comprehensible wdiole.”). 
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extremely addictive''' and was closely associated with violent crime,'’" Congress ratcheted up the 
ratio from 20-to-l to 100-to-l. Yet, as Ihe Sentenemg Commission later observed. ’The 
legislative history does not provide conclusive evidence of Congress's reason for doing so . . . 

As the Subcommittee is well aware, under cuircnt law, 100 times as much powder 
cocaine as crack cocaine is needed to trigger tlic same tivc-ycar and tcn-ycar mandatory 
minimum penalties. Because of this, the sentencing guideline penalties for crack cocaine offenses 
are 1.3 to 8.3 times longer than powder sentences, depending on the amount of cocaine involved 
and the specific characteristics of (he offender.' '^ In 2000, (he average prison sentence for 
trafdcking in powder cocaine was 74 months, while the average sentence for trafdcking in crack 
was 1 17 months.*’^ The differential between average sentences has always been signidcant, but 
appears to be growing. In 1992, crack offenders served sentences that were 25.3% longer than 
powder offenders, but by 2000, the differential had increased to 55.8%.'’* 


See, e.g., 132 Cong. Rec. 22,667 (dmly ed. Sept. 10, 1986) (statement of Rep. James 
Tradcant) (“Crack is reported by many medical experts to be the most addictive narcotic dmg 
known to man.”); 132 Cong Rec. 22,993 (daily ed. Sept. 11, 1986) (statement of Rep. LaFalce) 
(“Crack is thought to be even more highly addictive than other forms of cocaine or heroin.”). 

132 Cong.Rec. 31,329-30 (daily ed-Oci. 15, 1986) (statement of Sen. Chiles)(“Our 
local police and our sherilTs have found themselves unable to cope with the crime . . . .” caused 
by crack). 

' ’ See U S. Sentencing Commission, Speci.^l Report to the Congress; Cocaine 
AND Federal Sentencing Policy (May 2002). 

' ’^See U.S. Department of Justice, Federal Cocaine Offenses: An Analysis of Crack and 
Powder Penalties 1 9 (2002), available at ’nUD:.f''wvvw,usdoi.gov.''ohVcocdine,ndf . 

'’^W. at21. 

See U.S. Sentencing Commission, Special Report to the Congress; Cocaine 
AND Federal Sentencing Policy 35 (May 2002). 
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Ever since Congress set the lOO-lo-l ratio in 1986, controversy has swirled around it. Tn 
1997, members of the judiciary weighed in on the matter. Judge John S. Martin, Jr. and twenty- 
six odicr federal judges transmitted a letter to the House and Senate Committees on the Judiciary, 
arguing that the disparity results in unjust sentences; 

It is our strongly held view that the current disparity between powder cocaine and 
crack cocaine, in both the mandatory minimum statutes and the guidelines, cannot 
be justified and results in sentences that arc unjust and do not serve society’s 
interest.*’’ 


Members of Congress have not been blind to these concerns. Numerous legislative proposals 
have been suggested. Some of these would have reduced disparity by decreasing the penalties for 
crack;*’** others would have reduced disparity by raising the penalties for powder cocaine.”'^ 

Other proposals would operate in both directions; not long ago, Senators Sessions and Hatch 
introduced the Drug Sentencing Reform Act of 2001,'*” which among other things, would have 


Slaietnenl on Powder and Crack Cocaine to the Senate and House Committees on the 
Judiciary, 105ih Cong, (1997) (letter from Judge John S. Marlin, Jr. elal.,p. 1). 

See. t’.g,, H R. 2031, 105th Cong. (1997) introduced by Rep. Charles Rangel; H.R. 
939. 106lh Cong. (1999) introduced by Rep. Rangel; H.R. 1241, 106th Cong. (1999) introduced 
by Rep. Maxine Waters; and H.R. 697, 107th Cong. (2001) introduced by Rep. Rangel. See also 
Banlcruptcy Reform Act of 2000, H.R. 833, 106th Cong. § 1772 (2000) (proposing a 10-1 ratio 
by reducing the five-year powder cocaine trigger quantity from 500 grams to 50 grams). 

See, e.g.. S. 1 162. 105lh Cong. (1997) introduced by Sen. Wayne Allard; S. 209. 

105th Cong. (1997) introduced by Sen. John Breaux; S. 1593, 105th Cong. (1998) introduced by 
Sen. Allard; H.R. 332, 105th Cong. (1997) introduced by Rep. Gerald Solomon; H.R. 2229, 

105lh Cong. (1997) introduced by Rep. Wilham Pascrell, Jr.; and H.R. 4026, 107th Cong. (2002) 
introduced by Rep. Roscoc Bartlett. 

S. 1 847 (2001). See 147 Cong. Rec. 813,961-65 (daily ed. Dec. 20, 2001) (statements 
of Sens. Sessions and Hatch) (discussing the relevant legislative history for the current federal 
penalty scheme and the proposed changes contained in the bill). 
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reduced the 1 00-to- 1 drug quantity ratio to 20-to-l by increasing the statutory mandatory 
minimum penalties for powder cocaine and decreasing the statutory mandatory minimum 
penalties for crack cocaine. 

But Congress is not the only institution to recognize the problems inherent in a crack- 
powder disparity. The United States Sentencing Co mmis sion - has condenmed the crack-powder 
disparity on three different occasions: in 1995, 1997. and in 2002. 

When in 1994 Congress directed the Sentencing Commission to issue a report and 
recommendations on cocaine and federal sentencing policy.'*' the Commission proposed 
amendments to the Sentencing Guidelines that would have adjusted the guideline quantity ratio 
so that the base offense levels would be the same for both powder cocaine and crack cocaine 
offenses; set the mandatory five-year minimums for both crack and powder cocaine at 500 
grams; and eliminated the unique five-year mandatory minimum for simple possession of more 
than five grams of crack cocaine.'*^ 

Alter its 1995 guideline amendments w'ere rejected, the Commission issued a 1997 report 
to Congress that did not propose amendments but did suggest the thresholds to trigger a five-year 
mandatory minimum should be raised for crack and reduced tor powder cocaine.'*^ More 


See Violent Crime Control and Law Enforcaiient Act of 1994, Pub. L. No. 103-322 
(September 1994). 

See Amendments to the Sentencing Guidelines for United States Courts, 60 Fed. Reg. 
25074 (1995). Tn October 1 995, Congress passed and the President signed legislation rejecting 
these amendments. See Pub. L. No. 104-38, 109 Stat. 334 (Oct. 30, 1995). 

See U.S. Senthnctnci Commission, Special Report to the Congress; Cocaine 
AND Federal Sentencing Policy (April 1997). 
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recently, the Commission released another report on cocaine and federal sentencing policy.'^'^ 

The Commission has found: 

• Current penalties exaggerate the relative hamifulncss of crack cocaine;"*^ 

• Current penalties sweep loo broadly and apply most often to lower level 
offenders;""'’ 

• Cunent quantity-based penalties overstate the seriousness of most crack cocaine 
offenses and fail to provide adequate proportionality;'*' 

• Current penalties’ severity mostly impacts minorities.'*'* 

Accordingly, the Sentencing Commission unanimously and firmly concluded that congressional 
objectives can be achieved more cnectivcly by decreasing the lOO-lo-l drug quantity ratio.""’ 
Specifically, the Commission has recommended that Congress revise federal cocaine sentencing 
by; (1) repealing the mandatory minimum for simple possession of crack cocaine and increasing 
the five-year mandatory minimum threshold quantity for crack cocaine offenses to at least 25 
grams and the ten-year threshold quantity to at least 250 grams; (2) encouraging the Conunission 
to establish appropriate sentencing enhancements to the primary trafficking guideline to 


See U S. Sentencing Commission, Special Report to the Congress: Cocaine 
AND Federal SENTENciNtr Policy (May 2002). 

W. atv. 

Id. at vi. 

Id. at vii. 

W. atviii. 

Id. 
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specifically account for a variety of aggrava ting factors; and (3) maintaining the current 
minimum threshold quanlilies for powder cocaine offenses. If these recommendations were 
adopted, the Commission estimates that the average sentence for crack otibnscs would decrease 
from 1 1 8 months to 95 months, and the average saitencc for powder cocaine offenses would 
increase from 74 months to 83 months.*’’ 

Of particular concern about the current lOO-lo-l ratio is problem of perceived and actual 
ratio disparities. This point has been expressed by a number ofcommentators.”- This apparent 
inequality in the sentencing guidelines produces actual injustice to the crack-cocainc deCendant. 

Tt “‘undcrminc[s] public confidence in the fairness of our system of justice’” and ‘“serves as a 
stimulant to race prejudice.’””* At a practical level, the widely perceived unfairness of the 
dramatic disparity between sentences (or crack cocaine and sentences for powder cocaine may 
make it harder tor the government to convict defendants, as juries may be incl ined to “nullify” 
the charges by simply acquitting.”^ 


Id. 

Id. at ix. 

For a powcrtul statement of the argument, see, e.g.. David A. Sklansky, Cocaine, 
Race, and Equal Profeefion, 41 St.an.L. Rhv. 1283, 1287(1995). 

id. at 1316 (quoting Batson v. Kentucky, 476 U.S. 79, 87 (1986)). 

See William Spade, Jr., Beyond the 100:1 Ratio: Towards a Rational Cocaine- 
Sentencing Policy, 38 Ariz. L. Rrv. 1233, 1282 (1996) (“Moreover, the 100:1 ratio is causing 
juries to nullify verdicts. Anecdotal evidence from districts with predominantly African- 
American juries indicates that some of them acquit African-American crack defendants whether 
or not they believe them to be guilty if they conclude that the law is unfair.” (citing Jeffrey 
Abramson, Making the Law Colorblind, N.Y. Times, Oct. 16, 1995, at A15)); Symposium, The 
Role of Race-Based Jurv Nullification in American CriminalJustice, 30 .1. M.arshall L. Rhv. 
911 (1997). 
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While making suhsianlivc recommendations about fcdcrai sentencing policy is not 
generally the purview of the Judicial Conference, the Criminal Law Committee is willing to 
consider and evaluate the Commission’s recommendations about reducing the disparity for crack 
and powder penalties. 

J. Community Correction at the End of Sentences. 

The Criminal Law Committee would be interested in discussing way to improve the use 
of community corrections at the end of sentences. 

In December 2002, the Bureau of Prisons (BOP) changed its practice on the important 
subject ofeommunity correction. Before that lime, dating lo approximately 1965, BOP allowed 
some inmates to serve signillcanl portions olTheir sentences in Community Corrections Centers 
(CCC’s) or halfway houses and for many years often assigned inmates with short sentences (less 
than 12 months total) to confinement in CCC'’s or halfway houses for the entire term. This was 
based on BOP’s view' that its facility designation authority under 18 U.S.C. § 3621(b) broadly 
permitted it lo designate some inmates with short sentences dircclly lo a CCC, generally upon ihe 
recommendation of a sentencing judge. In appropriate circumstances, it was common forjudges 
to recommend such placements for defendants receiving li^it-cnd sentences. The benefits in 
appropriate cases, such as improved prospects for rehabilitation, better likelihood of satisfying 
restitution obligations, and continued family contact were clear. A 1992 legal opinion from the 
Department of Justice’s Office ofLegal Counsel affirmed BOP’s designation authority under § 


3621(b). 
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Tn December 2002. however, the Deputy Aliomcy General directed BOP to cease this 
“unlawful” practice of designating inmates to serve their entire sentences in a CCC. This change 
was based on a new opinion from new personnel in the Department of Justice’s Office of Legal 
Counsel, reinterpreting § 3621(b) and concluding that this practice was not authorized 
thereunder. Accordingly, the BOP practice was changed and new regulations were issued 
limiting placement in a CCC totlie last ten percent of a term of imprisonment not to exceed six 
months, and otherwise, all inmates were required to serve their sentences in BOP facilities. 

There are plenty of reasons to be skeptical about tliis subsequent OLC opinion, which of 
course stood at odds with another OLC opinion. In particular, the subsequent OLC opinion 
relied on provisions ol'the U.S. Sentencing Guidelines to reinterpret the statute and declare 
illegal a practice widespread over 18 years."'* OLC's new legal interpretation was based on 18 
U.S.C. § 3624(c), which pertains to BOP’s obligation to prepare inmates for community re-entry 
and reads in part; 

(c) Prc-rclcasc custody. - Tlic Bureau of Prison shall, to the extent practicable, assure that 
a prisoner serving a term of imprisonment spends a reasonable pan. not to exceed six 
months, of the Iasi 10 percentum of the term to he served nndex conditions that will afford 
the prisoner a reasonable opporlunily to adjust to and prepare for the prisoner’s re-entry 
into tlic community. The authority provided by this sub-scction may be used to place a 
prisoner in home confinement .... (emphasis added). 


See, eg., Estes V. Federal Bureau of Prisons, 1310 (S.D. Ala. 
2003) (Butler. J.); Jacahoni v. U.S., 251 F. Supp. 2d 1015 (D. Mass. 2003) (Ponsor, J.). 
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Section 3621(b), however, vests BOP with authority to determine the location of an inmate's 
imprisonment. Thus, by construing § 3624(c) as limiting BOP’s designation authority under 
^3621(b), OLC took the view that for sentences of less than 60 months, the maximum term that 
maybe spent in a CCC is limited to ten percent of the sentence ora maximum term of six 
months. 

This new' OLC interpretation was r^dered during a time when “light sentences" for 
white-collar criminals were a focus in the national news. Some commentators had objected to 
persons serving sentences as long as one or two years without being imprisoned I'or any pan of 
that time because they had been designated to halfway houses. 

Subsequent challenges to BOP’s regulations implementing this policy change has led 
some couris to conclude that it is unauthorized under § 3621(b) and mns afoul of Congress’ 
intent. The First Circuit and the Eighth Circuit found that policy implemented in 2002 to be 
unlawful and contrary to the plain meaning of § 3621(b) because it failed to recognized BOP’s 
discretion to transfer an inmate to a CCC at any time and that time constraints under § 3624(c) 
placed no limits on this discretion.’^'’ In response to such decisions, the BOP proposed new 
regulations which became effective on February 14, 2005. The 2005 BOP regulations 
acknowledged its general discretion under § 3621(b) to place an inmate at a CCC al any lime but 
limited any such placement to the lesser of ten percent of the total sentence or six months, unless 
special statutory circumstances apply.’^^ in. December 2005, the Third Circuit found these new 


5e6'E/HmjJv./£'/er,386F.3d842(8’’‘Cir.2004);GoWmg.vv. frmn,383 F.3d 17(T' 

Cir. 2004). 

See2?> C.F.R. §§ 570.20, 570.21. 
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regulations to be contrary Congress’ directives as set out in § 3621(b). In particular, the Third 
Circuit found that the 2005 BOP regulations fail to allow full consideration of the factors plainly 
enumerated in § 3621(b), which must be considered in determining an appropriate and suitable 
place ofimprisonment.*''’'' 

Perhaps a statutory change is needed to address the issue of community corrections. If so, 
the Committee would be interested in discussing whether it would be appropriate to return to the 
tried and true policy of judges recommendations being considered, along with other factors as 
provided under § 3621(b)(4)(B), in BOP’s determination of an appropriate type of penal or 
correctional facility, including a CCC. as a place of imprisonment. 

K. Restore the Buutcamp Program. 

The Criminal Law Committee is interested in discussing whether there could be value in 
restoring the boot camp program that was terminated by tlic Federal Bureau of Prisons (BOP) in 
2005, The federal boot camp program - sometimes referred to as the Shock Incarceration 
Program or the Intensive Conlincmcni Center (“ICC”) program - was established by Congress 
with the Crime Control Act of 1990.*'’“ After the necessary regulations were enacted by the BOP 


See Woodall v. Federal Bureau of Prisons, No. 05-3657, 2005 WL 3436626 (3d Cir. 
Dec. 15, 2005). 

Id.; see also 1 8 U.S.C. § 3621(b). 

Pub. L. No. 101-647, § 3001, 104 Stat. 4789 (codified at 18 U.S.C. § 4046). 
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to establish its boot camp program,’"' die Federal Intensive Confinement Center Program began 
at Lewisburg Prison in January 1991."'’^ 

The primary goal of shock incarceration programs is to change the offenders' behavior to 
dissuade their involvement in criminal activity, using highly regimented and disciplined 
environments to effect a lasting behavioral change on participants. To qualify for participation in 
the boot camp program, otYcndcrs were required to meet six criteria; 

• Be serving a sentence of 12 to 30 months; 

« Be serving their (Irsl period ofincarccration or have no lengthy periods of prior 
incarceration; 

• Volunteer for parlicipaiion in the program; 

• Be a minimum security risk; 

• Be 35 years old or younger when they enter the program; and 

• Lack medical restrictions.^"^ 

Noting that “ICC programs are exceedingly cosily to maintain” and that eliniinaiing the program 
would save an estimated $ 1 .2 million annually, BOP lemiinaled its boot camp program in 
January 2005. The penological research on boot camps suggests some successes and some 


At the lime ol' the statute’s enactment, “the Bureau of Prisons [did] not have the legal 
authority necessary to operate a shock incarceration program.” H.R. Rep. No. 101-681(1) 

(1990). reprinted in 1 990 U.S.C.C.A.N. 6472, 6557, 6558. The BOP subsequently enacted the 
necessary regulations to implement the boot camp program. See Intensive Confinement Center 
Program, 61 Fed. Reg. 1 8,658 (Apr. 26, 1996); Drug Abuse Treatment and Intensive Confinement 
Center Programs: Early Release Consideration, 62 Fed. Reg. 53,690 (Ocl. 15. 1997) (both 
codified at 28 C.F.R. §§ 524.30-.33 (2004)). 

See Jody Klcin-Saffran, David A. Chapman, and Janie L. Jeffers, Bool Camp for 
Prisoners, F.B.T. Law Enforcemfnt Bulletin 13, 13 (Ocl. 1993). 

Id. 
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failures. While such programs appear to effect positive shoit-temi changes in participants,"*” 
these changes do not always lead to low-er recidivism rales."**^ The National Institute of Justice 
report on the subject concludes that the boot camps w'hich have reduced recidivism offer more 
treatment services, are longer in duration, and include more post-release supervision.'®'" 

Boot camp programs may be expensive, but it is not clear that they cost more to operate 
than BOP prison facilities. The cost of incarcerating a BOP inmate for one year, after all, is 
S23,205.''” While boot camps need not comprise a significant portion of BOP facilities, the 
Criminal Law Committee is interested in discussing w'hetlier a boot camp system - perhaps on a 
modest scale - would allow judges in certain specific cases to impose more effective sentences. 
There is some reason to believe that boot camps can, for tlic right offender (particularly a 
youthful, non-violent offender), make a real difference. Many judges believe that having any 
option in the system for young offenders could promote rehabilitation, thereby reducing 
recidivism and preventing reviclimizaiion of crime victims. 

The Criminal Law Committee is interested in discussing the merits of restoring a boot 
camp program based on the research findings ofthc National Institute of Justice, and after 
studying the issue, hopes to convey its view to BOP. In the mean time, perhaps this 


See National Institute of Justice, Correctional Boot Camps: Lessons from a Decade of 
Research ii, available at; littp /'*y-vw ncjr:».aov/ndfnlesl.mii.<*[9'^0U-fridf. 

Id. 

Id. 

See John Hughes, Memorandum to All Chief Probation Officers; Cost of Incarceration 
and Supervision (Apr. 15, 2005), available at: 

littp;./.'jnet.ao.dcn./Probation_and_Pretrial_SeTvices./Memos./2005_Archive/PPS41505.html. 
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SubcommiUcc mighl also wish lo study the mailer, and to consider providing funding lo restore 
the boot camp program for appropriate non-violent oflenders. 

L. Report from the Sentencing Commission. 

The Iasi avenue for exploration may be the most significant - that Congress look lo Ihe 
Sentencing Commission lo provide general recommendations on how' lo improve our federal 
sentencing system, 

Booker has prompted considerable inicrcsl in ihc proper way to structure federal criminal 
sentences, as lliis hearing amply demonstrates. In addition, a number of non-governmental 
groups have been studying the state of federal sentencing in the wake of Blakely and Booker. 

One that may merit particular mention is the Sentencing Initiative of the Constitution Project, a 
bipartisan group of sentencing experts co-chaired by former Attorney General Edwin Mcese and 
former Deputy Attorney Gcnaal Philip Hcymann. The group includes federal district and 
appellate judges, among them Justice Samuel A. Alito, Jr., who w'as an active participant in the 
group’s deliberations until his nomination to the Supreme Court.'"* The Constitution Project has 
issued a set of principles and accompanying report. The Constitution Project, Principles for the 
De.sign and Reform of Sentencing Systems: A Background Report?'^ 


The other federal judges participating in the Constitution Project Sentencing Initiative 
are Judge Jon Newman of the U.S. Court of Appeals for the Second Circuit. Judge Nancy 
Gcrtncr of the U.S. District Court for the District of Massachusetts, and myself 
(available beginning March 16, 2006 at 
!itti’:.’'vvwV'.coiistitutioiiDroicft.org/scT!tenc’.ng,'uidcx.cjm?catouorv(d--7) . 
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The Consiilulion Project Report is critical of central features of the ^rc-Booker federal 
sentencing system. The group found that: 

The federal sentencing guidelines, as applied prior to Uniled Stales v. Booker, 
have .several serious deficiencies: 

The guidelines are overly complex. They subdivide offense conduct into too many 
categories and require too many detailed factual findings. 

The guidelines are overly rigid. This rigidity results from the combination of a 
complex set of guidelines rules and significant legal strictures on judicial departures, it 
is exacerbated by the interaction of the guidelines with mandatory minimum sentences for 
.^ome offenses. 

The guidelines place excessive emphasis on quantifiable factors such as monetary 
lo.ss and drug quantity, and not enough emphasis on other considerations such as the 
defendant 's role in the criminal conduct. They also place excessive emphasis on conduct 
not centrally related to the offense of conviction. 

The basic design of the guidelines, particularly their complexity and rigidity, has 
contributed to a growing imbalance among the institutions that create and enforce 
federal .sentencing law and has inhibited the development of a more fust, effective, and 
efficient federal sentencing system. 

These observations are particularly germane to today's hearing for at least two reasons. 
First, they suggest a need I’or a searching re-examinalion oflhepre-Sooter system. Second, they 
argue against adoption ol'thc "topless guidelines” approach apparently favored by some critics 
precisely because that approach would reinstilute many of the features of the 'pK-Booker regime 
that the Constitution Project found to be undesirable. The Constitution Project is currently 
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working on a sci ofmorc particular rccommcndalions rorrcfomiing federal scniencing. T 
understand that these recommendations will issue very shortly. 

Other commentators have also recommended rrform. For example, Professor Frank 
Bowman has proposed a significantly simplified federal sentencing system designed to be 
consistent with the Supreme Court’s developing Sixth Amendment jurisprudence while retaining 
a role for post-conviction judicial fact-finding. This proposal elaborates on a model first 
suggested by James Felman, one of the witnesses in today's hearing.’^’ Professor Bowman’s 
proposal would reduce the number of factual determinations necessary for individual sentencings 
while incorporating the work done by Congress and the Sentencing Commission over the past 
two decades in identifying aggravating and mitigating factors relevant to punishment. 

Our point is not specifically to endorse any of these particular suggestions, but rather to 
encourage Congress to consider receiving a far-ranging report from the Sentencing Commission 
on a whole host of issues. Congress, of course, created the Sentencing Commission as an expert 
agency precisely to analyze important questions of sentencing policy. The Sentencing Reform 
Act directs the Commission, among its many other responsibilities, to “make recommendations 
to Congress concerning modification or enactment of statutes relating to sentencing, penal, and 
correctional markers that the Commission finds to be necessary to carry out an el'fective, humane, 
and rational sentencing policy.”"" 


See James Felman, How Should Congress Respond if die Supreme Court Strikes Down 
the Federal Sentencing Guidelines?, 17 Fed. Sent. Rep. 97 (2004). 

Scc' 28 U.S.C § 995(aX20). 
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The Sentencing Commission is obviously commiltxxl to making the Guideline system 
work as well as possible. Moreover, it is carefully assessing Booker's impact, and it is well- 
positioned to explore the pros and cons ofany proposed post-^rxjAiT changes. In light of all this, 
it might be appropriate for the Congress to consider encouraging the Sentencing Commission to 
undertake a comprehensive review of the current federal sentencing system. Such a rev iew could 
consider the issues that we raise here and they ways in w'hich the system could be improved. 
Among the the items that the Sentencing Commission might investigate are such things as: 


Developing a standardized methodology for determining sentences, such as the 
three-step process currently recommended by the Commission; 

Improving way? in which downward sentences reductions for substantial 
assistance are handled by judges and prosecutors; 

Confirming that a system of “lopless” guidelines is not needed after .SooAer; 
Ways in which judges could be empowered to prevent criminals from profiting 
from their crimes; 

Expanding the power ofjudges to award full and (air restitution to crime victims 
and treating victims’ fairly througliout the sentencing process; 

Ways of modifying or repealing m^datory minimum sentences; 

Reducing the unsupporlablc disparities between the penalties for distributing 
crack cocaine versus pow'der cocaine; 

Considering whether any oflhc current Guidelines need to be reconsidered, such 
as raising firearms penalties or changing immigration penalties; 

Whether Ihe Guidelines should be simplified, as recommended by the 
Constitution Project. 
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No doubi there arc other subjects that the Scnicncing Commission could also be prolltably 
directed to consider. The Criminal Law Committee hopes that this Subcommittee will consider 
talcing full advantage of the considerable expertise of the Sentencing Commission by 
encouraging it to take abroad assessment of w'a.ys in w'^hicli current federal sentencing practices 
can be improved. 

On behairoflhe Judicial Conference. I thank you for the opportunity to testify today, and 
T look Ibrward to responding to your questions. 
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Mr. Coble. Thank you, Your Honor. 

Mr. Felman, you are recognized. 

TESTIMONY OF JAMES E. FELMAN, PARTNER, KYNES, 
MARKMAN & FELMAN, P.A. 

Mr. Felman. Mr. Chairman, Ranking Member Scott and other 
distinguished Members of this Subcommittee, I am truly honored 
to have the opportunity to address you today on the important 
question of whether or not there is a need for immediate legislation 
to address the Booker decision. I believe there is not. I believe the 
data makes a compelling demonstration that status quo is an over- 
whelmingly more reasonable explanation than chaos. The bottom 
line statistic in sentencing is what is the average sentence length? 
Before Booker it was 56 months. After Booker it is 58 months. This 
is not about district judges going wild and giving everybody breaks. 
The average sentence went up. 

While there are a modest number of additional downward 
variances, we could expect that. This is not the same system we 
had before. I am surprised by how modest the change is. And to 
talk only about what is the difference in the percentage of 
variances before and after Booker can be very misleading, because 
a 2-month variance looks the same as a 20-month variance under 
that statistic. It is very important to focus on what is the average 
extent of a departure. The average extent of departures relying on 
Booker authority is identical to the average extent of departures 
pre-Boo^er, and it is only 12 months. It is a rather modest amount, 
particularly in comparison to the average substantial assistance de- 
parture which is nearly 2 V 2 times that, at 28 months. The reason 
sentences are outside the range more often is a Government mo- 
tion, and the extent of the variance, which is such a critical factor, 
is much greater in a Government motion. 

While the data does not show a need for legislation, there is a 
compelling reason not to make legislation right now, and that is 
that we are in a period of considerable constitutional uncertainty 
that will impact whatever legislation options you may wish to con- 
sider. The United States Supreme Court, just a few weeks ago, 
agreed to hear a case that will determine the constitutionality of 
California’s presumptive sentencing laws. It is inevitable that the 
Court’s opinion in that case will help clarify some of the critical un- 
certainty regarding the developing constitutional doctrines under 
Blakely and Booker. 

There are two, as I understand it, legislative options that have 
been discussed. Both of them are quite potentially unconstitutional, 
and we will know much more about that if we wait and see what 
the Court says in the Cunningham v. California case. 

The first of those options that has been discussed by Mr. Mercer 
today, they describe that as a minimum guideline system. I think 
that would be a little hard. It is suggested there be a few guide- 
lines or they would not mean much. I would describe it as a man- 
datory minimum guideline system. It especially turns — and I be- 
lieve the department has acknowledged in their testimony that the 
constitutionality of that proposal turns exclusively on the con- 
tinuing viability of the Court’s precedent in Harris v. United States. 
Harris is a 414 plurality opinion, and we have two new Justices. 
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If both of the Justices that are being replaced, that have been re- 
placed, voted to uphold Harris, or if either of the new Justices 
change the vote of the Justices they replaced, Harris would fall. 

But of particular interest is Justice Breyer’s opinion in Harris. 
He issued the concurring opinion that resulted in — that caused 
that result. Justice Breyer said, “I cannot agree that there is any 
logical difference between using judicial fact-finding to raise a sen- 
tencing maximum,” which is the rule of Apprendi, “and using judi- 
cial fact-finding to raise a guidelines minimum,” which is what the 
department proposal relies upon. For Justice Breyer, he thinks 
there is no logical basis for that distinction. However, in Harris he 
said, “Because I do not yet accept the rule of Apprendi,” I am not 
prepared — “I am prepared to go along with those who would permit 
judicial fact-finding to raise the sentencing floor.” 

Since Justice Breyer lost the vote in Apprendi, he has lost that 
same vote in Ring v. Arizona. He has lost that vote in Blakely v. 
Washington. He has lost that vote in Booker v. United States. He 
may very well lose that vote in Cunningham. What are the odds 
now that Justice Breyer will still say he cannot yet accept that? If 
Justice Breyer decides he must now accept the rule of Apprendi, 
Harris falls. It is an incredible gamble to wager on that vote, be- 
cause if Harris falls, it is not just your new mandatory minimum 
guideline system that falls, it is every single mandatory minimum 
sentence in the Federal Criminal Code. They would all be unconsti- 
tutional because they rely on Harris. It’s a heck of a gamble to 
take. 

Before I think you could take a gamble like that, there would 
have to be a compelling demonstration of chaos, a compelling dem- 
onstration that we need to act. What is the reason we should not 
wait a year and find out whether that is a gamble worth taking? 
I think that the only word I can use to describe the suggestion that 
we should legislate now on that is “irresponsible.” 

The second proposal that has been suggested is so-called pre- 
sumptive guidelines, that is, we could pass a law that would add 
additional weight to the guidelines. That pushes the constitutional 
envelope. We know that binding guidelines are unconstitutional. 
We know that advisory guidelines are not. We do not know wheth- 
er presumptive guidelines are constitutional. I do not think that 
that approach can be supported by a cost benefit analysis. 

And I see that my time has expired, and so I will stop, but I will 
be happy to answer any questions that you have. Thank you. 

[The prepared statement of Mr. Felman follows:] 
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Prepared Statement of James E. Felman 

TESTIMONY OF JAMES E. FELMAN, ESQ. 

Kynes, Markman & Felman, P.A. 

Tampa, Florida 

BEFORE THE SUBCOMMITTEE ON CRIME, TERRORISM, 

AND HOMELAND SECURITY OF THE JUDICIARY COMMITTEE 
OF THE UNITED STATES HOUSE OF REPRESENTATIVES 

March 16, 2006 Oversight Hearing 
United States v. Booker. One Year Later - Chaos or Status Quo? 

Mr. Chairman and Distinguished Members of the Committee: 

I am honored to have this opportunity to appear before you today to express my 
views regarding the state of federal sentencing law. 1 am apracticing criminal defense 
attorney in Tampa, Florida. Throughout my career I have taken a keen interest in 
federal sentencing law and in the Federal Sentencing Guidelines in particular. Since 
1994 1 have helped to organize and moderate the Annual National Seminar on the 
F ederal Sentencing Guidelines, which is a joint project of the F ederal Bar Association 
and the United States Sentencing Commission. From 1 998 to 2002 1 served as Co- 
Chair of the Practitioners’ Advisory Group to the Sentencing Commission. 1 am the 
immediate past Co-Chair of the Corrections and Sentencing Committee of the 
American Bar Association’s Criminal Justice Section and a current member of the 
ABA’s ad hoc task force on Blakely and Booker. 1 am also a member of the 
Sentencing Initiative of The Constitution Project, a bi-partisan panel of federal and 
state judges, scholars, and practitioners chaired by former Attorney General Edwin 
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Meese and fonner Deputy Attorney General Philip Heymann. Our group also 
includes Judge Cassell as well as, until very recently, then circuit judge Samuel Alito. 
My testimony today is strictly in my personal capacity, and the views 1 express are not 
necessarily those of any of the above groups or organizations, although 1 will 
reference certain policies adopted by the ABA and the Constitution Project group. 

My testimony will cover three areas. First, 1 will discuss the data on post- 
Booker sentencing patterns. 1 conclude that there remains a large amount of additional 
information that would be well worth gathering and analyzing before taking any 
legislative action. Second, 1 will address whether the data gathered to date support 
immediate legislative action. I conclude that it does not and that the additional 
information we lack is worth waiting for. Another reason to be patient is that most of 
the legislative alternatives to advisory guidelines pose significant constitutional 
questions. Those questions may at least in part be addressed by the Supreme Court 
in a case it agreed to hear just last month, Cunningham v. California} Third, while 
I believe it is premature to take action now, 1 will offer some thoughts regarding 
various alternatives over the long term: (I ) leaving the existing advisory guidelines 
in place; (2) new legislation designed to give “presmnptive” weight to the guidelines; 
(3) mandatory minimum guidelines; and (4) simplified guidelines. 

‘No. 05-6551, 2006 WL 386377 (cert, granted, Feb. 21, 2006). 
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I. Post-Boofef sentencing data 

Thanks to the efforts of the Sentencing Commission, we have a wealth of data 
regarding both pre- and post-5oofe/- sentencing trends.’ This data reflects modest 
increases in both average sentence length and in the rate of sentences outside the now 
advisory guideline range. It also points to the need for the collection and analysis of 
additional data to get a complete picture of important aspects of post-5oofer 
sentencing. 

A. The data we have 

1. Average sentence length 

The bottom line in sentencing statistics is the overall average sentence length. 
The average sentence before Booker was 56 months. The average sentence after 
Booker is 58 months.’ It would be difficult to make a credible argument in light of 
that statistic that the \)Osi-Booker state of affairs is anything other than status quo. 


’United States Sentencing Commission, Report On The Impact of United 
States V. Booker On Federal Sentencing (March 2006) (“Booker Report”). 

’The status quo regarding average sentence lengths before and after Booker is 
reflected across the board in all four of the most significant categories of cases: drugs, 
immigration, fireanns, and economic offenses. 
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2. Percentage of variances 

A somewhat less telling statistic is the rate of sentencing outside the ranges 
dictated by the guidelines or govermnent-sponsored departures. The post-roofer rate 
of sentencing within the guideline range or outside the range at the request of the 
government is 85.9%. This compares with a rate of 90. 6% prior to the Protect Act and 
91 .9% after the Protect Act. The percentage of upward variances post-Soofer has 
doubled from 0.8% to 1 .6%. There was a roughly 5% increase in defense-sponsored 
variances when compared to post-Protect Act rates and a 4% increase when compared 
to pre-Protect Act rates. This hardly indicates sentencing “chaos.” Because this 
means 95% of cases are being handled in the same way as before Booker, “status quo” 
more accurately describes the present situation. 

3. Extent of variances 

Undue focus on the percentage of variances obscmes an equally important 
consideration - the extent of such variances. Sentences 10% and 100% below the 
guidelines range look the same when viewed only from the perspective of whether or 
not they are variances. T o understand the significance of variance rates, they must be 
considered in conjunction with data regarding their extent. As foreshadowed by the 
bottom line statistic of slightly increased overall sentence lengths, the average extent 
of variances based on pre- and post-5oofer sentencing authority is identical. The 
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average departure based on pre-i?o«fer guidelines authority is 12 months. The 
average variance based on post-Sooter Section 3553(a) authority is also 12 months. 

Those concerned about overall sentencing severity should note that those 
averages pale in comparison to the average length of departures granted when 
sponsored by the government. The average downward departure for substantial 
assistance is 28 months - more than double the average defense- sponsored variance. 

4. Appellate review of variances 

We do not have data for rates of within-range sentences during the period of 
relative confusion following the initial enactment of the Guidelines in 1987. 
Anecdotally, however, I believe there is consensus on the fact that rates of departure 
dropped dramatically during the initial years of guideline implementation, especially 
after their constitutionality was upheld in 1989. The major force in pushing departure 
rates down was the process of appellate review. The circuit courts reversed many 
more downward departures than they affinned in those early years, and this led to 
much higher rates of within-range sentences by the district courts. 

A similar phenomenon appears underway now in the immediate x>osl-Booker 
period. The Sentencing Commission’s “Selected Appellate Decisions” data'' reflects 


‘'See Booker Report, supra note 2, at 30, Ex.2. 
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15 reversals and only 6 affinnances of downward variances.' Only one within- 
guideline range sentence has been reversed. Just as they did in the late 80's, the 
district courts will likely respond to this appellate trend. District courts are likely to 
grant even fewer downward variances throughout the near term.'’ 

B. The data we need 

While the Sentencing Commission has done a tremendous job compiling a vast 
array of important post-Soofer data, there is still a great deal we do not know. For 
example, we do not yet have any data by offense category on why district courts are 
granting variances under their post-SooA:cr authority. I have yet to encounter a federal 
district judge who does not approach his or her job in general and sentencing in 
particular with anything other than the utmost solemnity. Frivolous people do not get 
appointed to the federal bench in this country. Any serious study of posX-Booker 
sentencing practices and patterns remains incomplete in the absence of data regarding 
the reasons why these conscientious men and women are sentencing particular types 


interestingly, this trend does not cany over to appeals of sentences above the 
guidelines range. The Sentencing Commission cites 14 affirmances and only 2 
reversals of above-guideline variances. 

'’Indeed, preliminary data suggest “a possible beginning of an upward trend in 
the rate of imposition of within-range sentences and a concomitant decrease in the rate 
of imposition of non-go vemment sponsored, below-range sentences.” Booker Report, 
supra note 2, at 59. 
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of offenses as they are. We need to know the bases for variances by offense category 
and their relative rates of frequency. And we also need this data cross-referenced by 
extent of the variance. 

The newly-available array of sentencing considerations in Section 3553(a) 
presents a valuable learning opportunity that should not be squandered. While the 
guidelines were always intended to evolve based on further knowledge, they lagged 
behind in some notable respects. For example, the Commission has identified a 
number of factors that powerfully predict reduced likelihood of recidivism, including 
age, first offender status, and a stable employment history,^ factors which are not 
incorporated in the criminal history computation and are deemed “not ordinarily 
relevant” under the Guidelines. ?os\.-Booker, courts have been able to consider 
factors like these, thus more effectively meeting the purposes of sentencing.* If a 
large percentage of the variances are for reasons that more effectively assm'e the 


^United States Sentencing Commission, Measuring Recidivism: The 
Criminal History Computation of the Federal Sentencing Guidelines, 11-12,16 (May 
2004) (“Measuring Recidivism”); UNITED STATES SENTENCING COMMISSION, A 
Comparison of the Federal Sentencing Guidelines Criminal History Category and the 
U.S. Parole Commission Salient Factor Score, 8, 13-15 (Jan, 2005). 

United States v. Ryder, 414 F.3d 908 (8th Cir. 2005) (elderly, various 
medical conditions); United States v.LataAXSF.TiA 107, 113 (1st Cir. 2005) (over 60, 
suffering from cancer). 


7 



151 


purposes of sentencing, this suggests a need to capture these considerations more 
adequately within the guidelines. This, in turn, would lead to greater rates of within- 
range sentences. Given the talent of our judiciary, sentencing policy should be a 
dynamic process of learning. Data on the reasons for variances is essential to this 
process. 

We also need more data regarding appeals of variances. As explained above, 
this will be an important aspect of the development of post-Soofer sentencing 
practices. We do not know how many variances have been appealed. We do not 
know the rates at which variances are being reversed. And we do not know what the 
final post-appeal variance rates are. Under our current data, downward variances by 
district courts are shown as sentences outside the guideline range even if they are later 
reversed on appeal. And, of course, we do not yet know what the impact of such 
appellate reversals will be over the near and longer term on future variance rates. 

II. There is no need for immediate legislation 

The post-5««/fer data reflect slight increases in overall average sentence length 
and rates of variance and no change at all in average extent of variances. There is, 
accordingly, no state of emergency in federal sentencing to warrant legislative change 
at this time. Moreover, as the appellate process continues to play out, variance rates 
will likely remain low. In the meantime, we can continue to collect the critical 
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additional data regarding reasons for variances needed to flesh out the full post- 
Booker sentencing picture. 

In addition to the fact that the existing data does not demonstrate a pressing 
need /dr immediate legislation, there is a significant reason not to enact immediate 
legislation. The Supreme Court just a few weeks ago granted certiorari to review a 
new case in the Blakely/Booker line - Cunningham v. California, 

In Cunningham, the Court will consider the constitutionality of California’s 
presumptive sentencing laws. The case involves a sexual offense against a child. 
Under California law, the punishment for the specific offense can be either 6, 9, or 1 2 
years’ imprisonment. The middle sentence, however, has presumptive value - the 
sentencing court must impose a sentence of 9 years unless it finds aggravating or 
mitigating factors to justify the greater or lesser sentence. These aggravating and 
mitigating factors are not presented to a jury. In Cunningham, the trial court found 
aggravating factors and imposed a 12-year sentence. The California appellate courts 
affinned, relying on an interim decision of the California Supreme Comt that its 
system did not violate Blakely because the middle range was merely presumptive and 
the trial court retained discretion to impose a higher sentence under the advisory 
aggravating factors.^ In its review of Cunningham, the newly-eomprised Supreme 

"^People V. Black, 35 Cal.dth 1238 (Cal. 2005). 
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Court will directly confront the constitutionality of presumptive guidelines coupled 
with advisory factors found by judges rather than juries. Cunningham may also call 
into play the issue of raising the low end of the applicable sentencing range based on 
judicial factfinding - an issue open to question in light of the Court’s 4-1-4 decision 
in Harris v. United States.'^' As discussed below in Part 111, several of the potential 
avenues of legislation raise significant constitutional issues. Cunningham appears 
virtually certain to have a direct impact on these issues. 

Over 98% of sentences result from guilty pleas rather than trials. Accordingly, 
in the overwhelming majority of federal cases, the sentenci ng hearing is the only trial 
court proceeding of significance. The law of sentencing is therefore, in my view, the 
single most important aspect of federal criminal law. Because we do not face a state 
of emergency, there is valuable data yet to be collected, and the Supreme Court is 
poised to decide a case of critical significance, I believe the responsible com'se at this 
time is one of patience. 

III. What are the other alternatives? 

I recognize that the law of federal sentencing is a subject of keen interest to this 
Committee. 1 also recognize that the 'po^t-Booker system of advisory guidelines is not 
exactly the one Congress enacted but resulted from an unanticipated development in 

‘"536 U.S. 545 (2002). 
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Sixth Amendment jurisprudence. As we continue to collect important additional data 
and observe the manner in which the Court will refine the Sixth Amendment lines 
roughed out in Blakely and Booker, the Committee will be considering its long-tenn 
legislative options. I would like to comment on some of those options. 

A. Leave the current system in place 

The first and most obvious option is to leave the ^oit-Booker system of 
advisory guidelines in place. This may well be the best option. While the mandatory 
guidelines reduced disparity to a degree," they were not without their faults. There 
is widespread consensus that the mandatory guidelines were simply too rigid. Indeed, 
this is one of the central conclusions reached both by our bi-partisan panel at The 
Constitution Project’^ and by the ABA."’ My own experience as a criminal defense 


"See United States Sentencing Commission, Fifteen Years of Guidelines 
Sentencing: An Assessment of How Well the Federal Criminal Justice System is 
Achieving the Goals of Sentencing Reform, .'12, 48-52, 82, 87, 91-92, 104, 113-19, 
122-27, 131-46 (2004) (goal of eliminating unwarranted disparities was not fully 
achieved; racial disparity increased under guidelines; unwarranted disparities stem 
from, inter alia, prosecutorial practices, relevant conduct rules, dmg guidelines, some 
criminal history rules) (“Fifteen Year Study”). 

' ’Constitution Project’ s Sentencing Initiative, Principles for the Design 
and Reform of Sentencing Systems (.lune 7, 2005). 

' ’The rigidity of the guidelines is accountable in large part to the 25 percent rule 
codified in 28 U.S.C. §994(b)(2). The ABA, in approving the .lustice Kennedy 
Commission recommendations in August 2004, recommended “that the Congress 
[rjepeal the 25 percent rule in 28 U.S.C. §994(b)(2)to permit the United States 
Sentencing Conunission to revise, simplify and recalibrate the federal sentencing 
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attorney matches the consensus viewpoint. As my years of practice go by I am 
continually reminded of something a senior attorney told me at the outset of my career 
- “The truth is stranger than fiction,”''' The mix of information presented by offenses 
and offenders is fi'equently so rich that it simply cannot all be predicted, written down, 
and appropriately weighed in advance with unfailing success. Even the best written 
guidelines, if mandatory, will yield instances of undue uniformity - treating unlike 
offenses and offenders in a like manner. Making the guidelines advisory while 
permitting consideration of other relevant factors, coupled with appellate review for 
overall reasonableness, is a targeted solution to the Guidelines’ undue rigidity. The 
present advisory guidelines bear no resemblance to the “unbridled discretion” of the 
pre-Guidelines era.''’ We have an established stmcture to provide sentences sufficient 
but not greater than necessary to achieve just punishment, deterrence, protection of 


guidelines and consider state guideline systems that have proven successful” 
Recommendation 121A, Annual 2004, p.9, available at 

http://abanet.org/crimjustice/kennedy/JusticeKennedyCommissionReportsFinal.pdf 

'^As the Sentencing Commission has long acknowledged, “it is difficult to 
prescribe a single set of guidelines that encompasses the vast range of human conduct 
potentially relevant to a sentencing decision.” See U.S.S.G. § I ATI, editorial note. 
Part A(4)(b), 

' ^The current system is consistent with the carefully thought out ABA Standards 
for Criminal Justice: Sentencing (3d ed. 1994). The Standards recognize the 
importance of guidelines to control and protect against unfettered judicial discretion, 
but allow consideration of aggravating and mitigating factors in particular cases. 
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society, and rehabilitation, in consideration of the advisory guidelines and other 
sentencing factors present in the case. While it is too soon to be certain, the present 
system may well be one worth keeping. 

B. Potential improvements to the current system 

This is not to say that the present system cannot be improved upon. There are 
important changes that would improve the present system without major stmctoal 
change or constitutional doubt. I offer the following suggestions: 

1. Fix the crack/powder ratio 

The 100:1 ratio for crack and powder is wrong.'*' It leads to racially disparate 
results and is inherently unfair. The ratio should be changed without raising the 
penalties for powder because drug penalties are more than severe enough as they are.'^ 


United States Sentencing Commission, Cocaine and Federal 
Sentencing Policy, Executive Summary at v-viii (May 2002). The ABA has called for 
the elimination of the crack/powder disparity for more than a decade. See 
Recommendation 129, Annual 1995 (Individual Rights and Responsibilities, Special 
Committee on the Drug Crisis). 

'^The more than doubli ng of sentences in dmg cases is the major cause of prison 
population growth and a primary cause of racial disparity in sentencing. Yet, over 
50% of drug offenders are in Criminal History Category I, and of all federal offenders, 
drug offenders are the least likely to recidivate. The drug trafficking guideline in 
combination with the relevant conduct rule increased “prison terms far above what 
had been typical in past practice, and in many cases above the level required by the 
literal terms of the mandatory minimum statutes.” As a result, low-level offenders are 
punished as harshly as kingpins, and resources may be misdirected from the kingpins 
and traffickers Congress had in mind in enacting the two-tiered mandatory minimmn 
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2. Reduce the impact of uncharged and acquitted conduct 

The relevant conduct provisions of the guidelines are also problematic. They 
allow sentences to be dramatically impacted by conduct for which the defendant is 
neither charged nor convicted, and even offenses for which the defendant was found 
not guilty by a jury. The Sentencing Commission has repeatedly looked at ways to 
correct this problem, but it has not yet acted on the issue.’* The Constitution Project 
group has similarly reached consensus that the existing rules governing relevant 
conduct require change.”’ 

3. Procedural reform 

Prior to the guidelines, district courts had discretion to sentence defendants 
anywhere between any statutoiy minimum and maximum sentences. Courts were not 
required to state any reasons for their sentences or make any particular factual findings 
to support their decisions. Under this discretionary regime, the courts utilized 
probation officers to conduct presentence investigations regarding the defendant, but 

law. See Fifteen Year Report, supra note 11, at 47-55, 76, 132, 134; Measuring 
Recidivism, supra note 7, at 13 & Exh. 1 1 . 

’*United States Sentencing Commission, Relevant Conduct and Real 
Offense Sentencing (Staff Discussion Paper, 1996); 62 Fed. Reg. 152, 161 (1997); 61 
Fed. Reg. 34,465 (1996); 57 Fed. Reg. 62832, 62848 (1992); 58 Fed. Reg. 67522, 
67541 (1993). 

supra note 12. 
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these reports were not used to make factual findings regarding disputed matters 
because no such factual findings were required in the sentencing process. 

Under the advisory guidelines, in contrast, narrow sentencing ranges are 
determined through veiy specific factual findings regarding the factors enumerated in 
the guidelines. Given the number and importance of the factual determinations to be 
made under the guidelines, the rules of procedure should ensure that the process for 
litigating these factual issues is balanced and designed to produce the most reliable 
results possible. 

The pre-existing practice ofpresentence investigations conducted by probation 
officers based on ex parte submissions is inconsistent with the principles underlying 
an adversarial system of justice and should be revised to account for the new 
importance of fact finding at sentencing. Indeed, the very concept of a judicial 
“investigation” of potentially disputed facts is without precedent or analog in 
American j urisprudence. 

There are presently no mles governing the process by which presentence 
investigations are conducted. In practice in most districts,"” the parties submit factual 

"”l understand that there is disparity among the districts in these procedures. In 
some districts there is virtually “open file” discovery. In my district, the Middle 
District of Florida, all submissions to the Probation Office are ex parte and will not 
be shared with opposing parties. These wide variations in practice among the districts 
are a further reason for the enactment of unifonn rules of procedm'e. 
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information to the probation officer on an ex parte basis. The probation officers do 
not share the information submittedtothemby one party with the other party. Indeed, 
probation officers are authorized to promise confidentiality to sources of infonnation 
and to present information without revealing its source. Even in the absence of a 
probation officer’s grant of confidentiality to information sources, presentence 
investigation reports do not typically cite or reference the som'ces of information up on 
which their proposed factual findings are based. 

Dueling ex parte submissions, followed by reports without citations, do not 
approach the level of reliability in the factfinding process that would result from the 
ordinary adversarial process. There do not appear to be any countervailing 
considerations to suggest that an adverearial process would be unduly burdensome or 
unworkable in the litigation of sentencing facts, so long as provision is made for the 
protection of sensitive information upon good cause shown. 

An adversarial process in litigating sentencing facts could be accomplished by 
amending Rule 32 of the F ederal Rules of Criminal Procedure to require that any party 
wishing to provide information regarding a sentencing proceeding to the probation 
officer preparing the presentence investigation report must, absent good cause shown, 
provide that information to the other party. 

Specifically, a new subsection (c)(3) should be added: 
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(3) Limitations on ex parte submissions. Any party wishing to 
submit information to the probation officer in connection with a 
presentence investigation shall, absent good cause, provide that 
information to the opposing party at the same time it is submitted to the 
probation officer. 

This Rule would substantially increase the reliability and fairness of the fact- 
finding process in sentencing proceedings by pennitting all parties to review and 
comment intelligently upon information submitted to the sentencing court through its 
probation officer. A “good cause” exception is made where infonnation, if revealed 
to other parties, may compromise an ongoing investigation or result in physical or 
other harm to a confidential source, the defendant, or others. Existing rules limiting 
ex parte communications should suffice to limit submissions of information directly 
to the Court without serving opposing parties. 

It may also be necessary to repeal or amend subsection (d)(3)(B) of Rule 32, 
which directs probation officers to exclude from the presentence investigation report 
“any sources of infonnation obtained upon a promise of confidentiality.” Probation 
officers should not be empowered to promise confidentiality to sources of information 
to be used to sentence defendants in the absence of good cause. 

4. Add a defense ex officio to the Sentencing Commission 
Federal sentencing policy is in large measure shaped by the Sentencing 
Commission. In addition to its seven voting members, the Sentencing Commission 
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has two Department of Justice ex officio members - one slot for the Chair of the Parole 
Commission and a second for the Attorney General or his designee. The defense bar, 
the other critical player in the sentencing process, has no voice or presence on the 
Sentencing Commission. Parolehasbeenabolisbedfor more than twenty years. There 
is no longer a need for the Parole Commission to have an ex officio seat on the 
Sentencing Commission. That position should be converted to a defense 
representative position."' 

C. Other potential changes to the current system that are not necessary 

/. The standard of appellate review 

It has been suggested by some that the “reasonableness” standard of appellate 
review should be changed, perhaps even by a retmii to the pte-Booker standard of 
de novo review. There are two compelling reasons not to do this. First, it would be 
unconstitutional. The remedial majority in Booker found it necessary to excise de 
novo review from the statute in order for the guidelines to be sufficiently advisory to 
pass constitutional muster. See Booker, 543 U.S. at 259, 261. Second, it represents 
poor sentencing policy. A de novo standard of review announces that the opportunity 

"'l would also favor repeal of the limitation on the number of Judges who may 
serve on the Sentencing Commission. There is no limit on the number of barbers or 
truck drivers who may be sentencing commissioners. There is no valid reason to limit 
the number of Judges who may serve. The ABA has also made this recommendation. 
See Recommendation 121A, Annual 2004, supra, note 13. 
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to actually see and hear the individual human being to he sentenced is of absolutely 
no value to our system of justice. I urge the Congress not to subscribe to this view. 
Tightening the standard of review to some intermediate point between 
“reasonableness” and de novo would only push the constitutional envelope, and no 
case can be made at this point that there is anything wrong with the present standard." 

2. Substantial assistance departures without a government motion 
Shortly after 5ooA:er, some expressed a concern that district courts would grant 
downward departures for substantial assistance in the absence of a government motion 
with undue frequency. 1 do not believe that concern has come to pass. The 
Sentencing Commission has collected data on 65,766 cases sentenced after Booker. 
The government filed substantial assistance motions in 9,399 of these cases. In 258 
cases, district courts considered substantial assistance where the Sentencing 
Commission could not determine whether or not the government had filed a motion. 
In only 28 of these 258 cases were departures reportedly granted based solely on 
unrecognized substantial assistance. 


^"The ABA in August 2004, prior to the Booker decision, recommended that 
Congress “[rjeinstate the abuse of discretion standard of appellate review of 
sentencing depaitmcs, in deference to the district comt’s knowledge of the offender 
and in the interests of judicial economy.” Whether a “reasonableness” or abuse of 
discretion standard is used, the unique role played and information possessed by a 
sentencing judge should be recognized. See Recommendation 121A, Annual 2004, 
supra, note 13. 
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I have a number of thoughts about this data. The first is how small the numbers 
are. The 258 cases represents .4% of total cases and 2.7% of the number of cases in 
which the government filed the motion. These numbers are remarkably small in 
comparison to the overall number of cases and the number of cases where the 
government agreed the defendant was entitled to the departure. And evidently the 
extent of these departures were very modest - an average of only 1 3 months compared 
with the average government-sponsored departure of 28 months. 

Second, the circumstances of these cases should be examined closely. It seems 
unlikely that a district court would grant a substantial assistance downward departure 
to a defendant who did not earn it. There are many other ways under the present 
system to justify a downward departure or variance. The Sentencing Commission 
noted that in roughly half of the 258 cases, it could not determine whether the 
government did in fact move for or agree to the departure. This is not always easy to 
determine.^^ After careful review of these cases, the number of substantial assistance 
departures granted without government approval may tmm out to be even lower than 
the minuscule .4% now in question. 


-’C/; United States Sentencing Commission, Report to Congress: 
Downward Departures from the Federal Sentencing Guidelines, 60 (October 2003) 
(conservative estimate was that 40% of downward departures reported to Congress as 
Judicial departures were initiated or acquiesced in by the government). 
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Third, the data does not indicate whether the government elected to appeal any 
of those cases or, if an appeal was taken, its outcome. After a Westlaw search, I found 
only one case in which the government appealed a sentence below the guidelines 
range based on cooperation without a government motion. It was reversed.^'' I have 
seen no other appellate decision on this issue. 

Finally, just because a judge rewarded a defendant for substantial assistance 
without a government motion does not mean the defendant did not deserve it. 
Unfortunately, prosecutors will at times simply refuse to reward defendants with 
motions to recognize their assistance. In addition to examining why the district courts 
granted these departures, it may be of equal or greater importance to learn why the 
government refused to file the motion in these cases. In any event, 1 hardly think this 
data suggests a need for corrective legislation. 

D. “Presumptive” guidelines 

As set forth above, the present system of advisory guidelines may prove to be 
the best long-term option. Another possibility discussed by some is legislation to give 
greater or “presumptive” weight to the guidelines. This is not an advisable course of 
action at this time because the costs of such an approach greatly outweigh its benefits. 
The benefits to this approach are slim in my view because the guidelines are already 

'-^United States v. Cranford, 407 F.3d 1 174 (1 1th Cir. 2005). 
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treated as nearly presumptive by most district courts. Although they may not 
constitutionally be able to say so, nearly every district judge starts with the assumption 
that he or she will impose a guidelines sentence unless there is a good reason not to 
do so.“' This is the functional equivalent of a presumption. A new law labeling the 
guidelines “presumptive” would not change the results in many cases. 

On the other side of the equation, the costs of this approach are considerable. 
The day after such legislation is enacted, every federal sentence imposed in this 
country will be in constitutional doubt. Putting additional weight on the guidelines 
- factors used to increase sentencing ranges in the absence of jury findings - raises a 
significant constitutional question under We know that “advisory” guidelines 

are constitutional. We know that “binding” guidelines are not.^® We do not know 


^’The reason for this is twofold. The first is habit - federal judges have been 
sentencing under the guidelines for nearly two decades. They are comfortable and 
familiar with them. The second is practical. The guidelines are specific, whereas the 
remainder of the 3553(a) factors are general. The comments of the district court 
quoted in a recent en banc opinion of the First Circuit are likely typical of the vast 
majority of the district courts: “I need to start someplace, and [the guidelines are] 

where I’m going to start.” United States v. Jimenez-Beltre, F.3d , 2006 WL 

562154 (1st Cir. Mar. 9, 2006), 

^^The legislative history of the Sentencing Reform Act describes the original 
guidelines as “presumptive.” As summarized by the Sentencing Commission, the 
standard set forth in the now-excised section 3553(b)( 1 ) (requiring a sentence within 
the range unless a ground for departure existed) was adopted during the legislative 
process to ensure that the guidelines were “presumptive” rather than “advisory” as 
they had originally been conceived. See Fifteen Year Report, supra note 11, at 7. The 
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whether “presumptive” guidelines are constitutional or not, but we know that virtually 
every defendant will object on the ground that they are not and appeal until the 
question is answered by the Supreme Court. If such a law were struck down, many 
or all of the defendants sentenced during the interim would need to be re-sentenced. 
We are still in the process of this same work, in the wake of Blakely and Booker. 
Adding yet another round of this on top of the present process would be tmly 
unfortunate. Moreover, as discussed above, this issue may well shortly be resolved 
by the Supreme Court in its consideration of Cunningham. 

It has been suggested by some that “presumptive” guidelines would be 
constitutional because some,^’ but not all,^* circuit courts have held that within-range 
sentences will be presumed reasonable on appellate review. Putting to one side that 
an appellate presumption of reasonableness may itself be unconstitutional, this is a 


availability of departure in this “presumptive” system did not avoid the constitutional 
issue. Booker, 543 U.S. at 234. 

^’’See, e.g.. United States v. Kristi, 437 F.3d 1050, 1053 (10th Cir. 2006); United 
States V. Alonzo, 435 F.3d 551, 554 (5th Cir. 2006); United States v. Green, 436 F.3d 
449, 457 (4th Cir. 2006); United States r'. Williams, 436 F.3d 706, 707 (6th Cir. 2006); 
United States v. Tobacco, 428 F.3d 1148, 1151 (8th Cir. 2005); United States v. 
Mykytiuk, 415 F.3d 606, 608 (7th Cir. 2005). 

e.g.. United States v. Jimenez-Beltre, F.3d , 2006 WL 562 1 54 (1 st 

Cir. Mar. 9, 2006); United States v. Cooper, 437 F.3d 324, 327-28 (3d Cir. 2006); 
United States v. Talley, 431 F.3d 784, 7S6-S7 (11th Cir. 2005); United States v. 
Crosby, 397 F.3d 103,1 14-15 (2d Cir. 2005). 
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comparison of apples and oranges. A presumption of reasonableness on appellate 
review presents a wholly different constitutional question from giving the guidelines 
presumptive weight in the first instance at the district court level. 

The term “presumptive” is also vague. Even if a new law making the guidelines 
“presumptive” were upheld, the Court would surely provide its gloss on what 
construction of that term led to its passing constitutional muster. Any district court 
using a more restrictive definition of the term would have to redo its interim 
sentences. 

Accordingly, a cost^enefit analysis weighs decisively against enactment of 
“presumptive” guidelines at this time. This conclusion is reinforced by the fact that 
the constitutionality of California’s presumptive guidelines is now before the Court 
in Cunningham. In light of the importance of the issue, the fact that the guidelines 
enjoy a limited presumption in practice already, and the tremendous potential costs 
outlined above, there is no compelling reason not to at least await the Court’s ruling 
in Cunningham before taking legislative action to add weight to the advisory 
guidelines. 

E. mandatory minimum guidelines 

In addition to “presumptive” guidelines, some have suggested restoring the 
binding nature of the low ends of guideline ranges as a potential long-tenn legislative 
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approach. This “mandatory minimum” approach is an even worse and more 
constitutionally tenuous idea than “presumptive” guideline legislation. 

First, any effort to put binding weight on the low end of ranges determined by 
judicial factfinding will squarely present the constitutional question of whether the 
plurality opinion in Harris v. United States'^ has continuing viability. In Harris, 
Justice Breyer concmied in the Comt’s opinion to allow mandatory minimum 
sentences to be imposed on the basis ofjudicial factfinding. He did so, however, even 
though he expressly disagreed that there was any logical difference between using 
judicial factfinding to raise a sentencing ceiling - clearly unlawful wAtr Appendi v. 
New Jersey"^ - and allowing judicial factfinding to raise a sentencing floor- the issue 
in Hatris. For Justice Breyer, the same mie must apply to both circumstances. Justice 
Breyer concurred in allowing judicial factfinding to raise the sentencing floor in 
Harris only because he had dissented in Apprendi and did not “yet accept its mle.”’' 
In the years since Justice Breyer lost the vote in Apprendi, he has again lost the same 


-■’536 U.S. 545 (2002). 
’’"530 U.S, 466 (2000). 
"‘536 U.S. at 569. 
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vote mRing v. Arizona,^' Blakely v. Washington^'' and United States t'. Booker. He 
could well lose the vote again in Cunningham by the time legislation enacting 
mandatory minimum guidelines reaches the Court, Underthe circumstances, it hardly 
seems responsible legislative policy to bet the constitutional ranch on the proposition 
that Justice Breyer- having lost the same vote at least four times - would continue not 
to “accept” the rule of AppreniH. And, of course, the Congress would not be wagering 
only its new mandatory minimum guidelines legislation on this constitutional gamble 
regarding the continuing viability of Harris. If the rule of Harris falls, every 
mandatory minimum sentence in the federal criminal code that relies on judicial 
factfinding would fall along with it. 

Second, mandatoiy minimum guidelines are such poor policy that they have 
been rej ected by every concerned body to have considered them, including the J udicial 
Conference, the Federal Judges Association, the American Bar Association, as well 
as our Constitution Project panel, to name only a few.^" Mandatory minimum 

-’-536 U.S. 584 (2002). 

”542 U.S. 296 (2004). 

”543 U.S, 220 (2005). 

^’’See, e.g. , Letters to House Judiciary Committee from the Judicial Conference, 
the Sentencing Commission, Edwin Meese and Phillip Heyman for the Constitution 
Project, the ABA, the Federal Defenders, Professor Bowman, and others, available at 
http://www.nacdl.org/Federal Sentencing. 
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guidelines would establish as policy that we are essentially unconcerned about unduly 
severe sentences so long as there are no unduly lenient sentences. Such a policy flies 
in the face of established sentencing principles, such as the need to a void unwarranted 
disparity, the need for sufficient flexibility to avoid unwanunted uniformity, and the 
“parsimony principle” embodied in Section 3553(a). 

F. Simplified guidelines 

If the Congress is truly dissatisfied with the post-Sooter advisory guidelines 
after all of the necessary data is in, there is one clear alternative approach that would 
simultaneously serve the purposes of the Sentencing Reform Act and be free from all 
constitutional doubt. This approach, which I have previously described in some 
detail,^*’ has been endorsed by the ABA.” It is also under careful review by The 
Constitution Project, which I anticipate will be issuing a report with detailed 
legislative recommendations within the coming weeks. 

1 refer to this approach as “simplified” guidelines. It involves selecting a 
handful of core culpability considerations in each offense type and submitting them 

^'’James Felman, How Should the Congress Respond if the Supreme Court 
Strikes DoMm the Federal Sentencing Guidelines?, 97 Fed. Sent. R. 97 (Dec. 2004). 
Professor Bowman has added additional helpful thoughts regarding this potential 
approach. See Frank O. Bowman, III, Beyond Band-Aids: A Proposal for 
Reconfiguring Federal Sentencing After Booker, 2005 U. Chi. Legal F. 1 49 (2005). 

'”Recormnendation 301, Midyear 2005 (Criminal Justice Section). 
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to the jury or stipulating to them through guilty plea. For example, in drug cases the 
jury might consider the defendant’s role and the weight of the drugs involved in the 
offense. In fraud cases the jury might consider the loss caused by the offense, j ust as 
the juiy determines damages in every civil case. The result of these additional jury 
findings or plea stipulations would be a sentencing range that would ordinarily be 
binding on the district court. The number of sentencing ranges could be dramatically 
reduced - from 43 offense levels to as few as, for example, 1 0 levels: 

1 0-1 years 

2 0-3 years 

3 I -4 years 

4 2-5 years 

5 4-9 years 

6 8-13 years 

7 12-17 years 

8 16-21 years 

9 20-25 years 

10 25 years - life 

This proposal is content-neutral on severity. Additional factors such as those in the 
present guidelines manual and Section 3553(a) could be considered by the sentencing 
court in imposing sentence within the range established by the jury’s verdict or the 
defendant’s stipulation. A court could depart downward from that range only if it 
found a mitigating circumstance of a kind or to a degree not included in the factors 
determined by the jury or the within-range advisory considerations. 
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Obviously there would be room for reasonable differences of opinion in 
drafting the details of this approach. But if the Congress is dissatisfied with advisory 
guidelines, the only clearly constitutional way to return to binding guidelines is to put 
the fact questions that determine the binding guideline range to the jury. 

Conclusion 

1 appreciate this opportunity to assist the Subcommittee on these important 
issues. I will be pleased to answer any questions the Subcommittee might have at the 
hearing or, if necessary, in a subsequent written submission. 
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Mr. Coble. Thank you, Mr. Felman, and thank each of you for 
complying with the time limit. We also impose the 5-minute time 
limit against ourselves, so if you all could keep your answers as 
tersely as possible. 

Mr. Mercer, having reviewed the Sentencing Commission’s statis- 
tics, and having discussed or listened to prosecutors in the field, 
walk us through very briefly what happened post — Booker. 

Mr. Mercer. As I indicated in my opening statement, we’re see- 
ing significant increases in disparity within judicial districts, and 
also on an inter-circuit and intra-circuit basis. I think numbers 
here are somewhat helpful. Let me talk for a minute about the 
Southern District of New York. In 2003, the non-substantial assist- 
ance downward departure rate was 8.3, and that was fairly con- 
stant after Blakely and ^re-Booker in 2004, 8.1 and 8.9 percent. It 
is now up to 23.6 percent. 

In the Western District of Louisiana, pre, in 2003, the rate was 
2.3 percent for non-substantial assistance downward departures. It 
was 1.8 and 1.0 percent in 2004, pre-and ^ost-Blakely . And then 
it’s up to 14.2 percent now. So we have seen a very significant in- 
crease in the number of cases in which courts are imposing below 
guideline range sentences. 

We also know from the Sentencing Commission data set — and 
this comports with what we’ve seen in the field — that of those de- 
fendants who are getting non-substantial downward departures 
and non-governmental-sponsored departures, 40 percent of those, 
one-third of that cohort of cases, about 2,700 of them, involve de- 
partures of 40 percent or more. So you’ve heard a couple witnesses 
talk about how that only means 12 months, but if we play that out 
in a real case, maybe a fraud case with a loss of, say, $250,000, 
where the guideline range is 12 to 18 months. In a case where 
you’ve got a downward departure, typically on a factor that was 
disfavored or unmentioned in the guidelines manual, and some- 
thing that we would not have seen after the PROTECT Act, relied 
upon to lower a sentence, so now we may see a sentence down to 
zero months with one of those defendants, the other one getting 18, 
and a significant disparity if you’ve got the same fraud and the 
same criminal history for this defendant, and a sentence of zero 
months for this defendant. That is the sort of unwanted disparity 
that the Sentencing Reform Act was designed to get rid of 

Mr. Coble. Thank you, Mr. Mercer. 

Judge Hinojosa, why, if you know, why are judges handing down 
more below-range sentences for the crimes of sexual abuse of a 
minor, sexual contact of a minor, or trafficking in child pornog- 
raphy, sexual exploitation of a minor, and furthermore, the below- 
range sentences increased for all major drugs, meth, heroin, mari- 
juana, powder cocaine? Can you explain why? 

Judge Hinojosa. Well, it’s difficult to explain. Chairman Coble, 
but I will say that one thing we have found in the sex offenses is 
that it appears to be at the level where there is no prior criminal 
history, and that is where you see the highest percent of post-Soo^- 
er below-range sentences, and that seems to be a common factor 
with regards to those. 

Mr. Coble. Your Honor, that probably, and cooperating with the 
State or Federal Government in developing a case? 
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Judge Hinojosa. No. When we say the below-range, that in- 
cludes basically judicially-initiated below-range sentences. The 
Government-sponsored ranges are kept separate. 

Mr. Coble. I got you. 

Judge Hinojosa. And so it would not include that. We do not see 
that with regards to rape cases. Those have actually, as far as the 
below-range sentences, gone down from the post-PROTECT Act. 
That is the one area where they have gone down. That is one of 
the explanations. Judge Cassell mentioned others. 

With regards to the drug cases, again, basically the same thing, 
first-time offenders. 

Mr. Coble. Thank you. Your Honor. 

Judge Hinojosa. And/or low criminal history categories. There 
are some of these drugs that are higher than others with regard 
to the below-range sentences. 

Mr. Coble. Let me go — thank you. Judge. 

Let me to Judge Cassell before my red light illuminates. Judge, 
do you expect the rate of below-range sentences to continue to in- 
crease over time? 

Judge Cassell. No 

Mr. Coble. Your mike’s not hot. Judge. 

Judge Cassell. All right. I expect — in my testimony. I’ve actu- 
ally got data on that, and if you look at what’s happened January, 
February, March of this year, each month there has been an in- 
crease in the number of sentences within the guideline range, and 
so I would expect that to increase over time. We need to remember, 
Booker came down about a year ago, and the Courts of Appeals 
hadn’t told us in the District Courts exactly what to do. They’ve 
now told us in a number of circuits that we should be giving very 
serious attention to the Sentencing Guidelines, and so over time, 
we’re seeing that trend with more and more guideline compliance. 

Mr. Coble. Thank you. Your Honor. 

The distinguished gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Mercer, if you had two people in court pleading guilty the 
same day, one’s a 19-year-old high school senior having consensual 
sex with a 15-year-old, more than 4 years difference in age, consen- 
sual sex, pleads guilty to it. At the same a 50-year-old pleads guilty 
to having sex with a 12-year old. They’re prosecuted under the 
same code section. Should they get the same sentence? 

Mr. Mercer. Well, of course, we’d look at the criminal history in 
that case. Your Honor — excuse me — Congressman, but we — I think 
you’re right in saying that the guideline calculation would be dif- 
ferent in all likelihood, probably be a coercion enticement case for 
the 50-year-old. It depends on the facts. But I think you’re right, 
the sentence would probably be different in that case, and that 
would be reflected 

Mr. Scott. If there were a downward departure for the 19-year- 
old compared to the 50-year-old, would that be bad? 

Mr. Mercer. Well, typically, we would look for that variance to 
be within the guideline range. 

Mr. Scott. So you would expect both of them to be sentenced 
within the guideline? 

Mr. Mercer. Absolutely. In fact, the example 
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Mr. Scott. The 19-year-old high school student having consen- 
sual sex with a 15-year-old high school student within the same 
guideline as a 50-year-old having sex with a 12-year-old, ought to 
be sentenced within the same guideline? 

Mr. Mercer. Let me — if I may back up just to talk about — we 
do a fair number of those cases in my district because of our juris- 
diction in Indian country offenses. And we would look to whether 
the State law would even allow us to bring that case, depending 
upon the age of the victim and the age of the offender, but we’ve 
got a real 

Mr. Scott. This is Federal law. We passed it. It’s illegal for a 
19-year-old to have consensual sex with a 15-year-old. Should they 
get the same sentence as the — do you see much difference? I mean, 
maybe you don’t see a difference. I see a difference. 

Mr. Mercer. I think the thing that we see in the legislative his- 
tory is that the Congress is concerned about protecting the 15 and 
14-year-old girl, and so we would expect that sentence to be within 
the range, and that’s typically what we see victims wanting. 

Mr. Scott. Thank you. You would expect the same guideline sen- 
tences for the two? 

Mr. Mercer. Well, there might be an upward departure. Your 
Honor, if the court didn’t find the range to be adequate for the 
older defendant. 

Mr. Scott. And if the range is right for the 50-year-old having 
sex with the 12-year-old, that it’s appropriate for the 19 and 15- 
year-old to be in the same range? 

Mr. Mercer. Well, I think there would be specific offense charac- 
teristics that would change the sentencing calculation. 

Mr. Scott. If you have four people in court, one with 490 grams 
of powder, one with 4.8 grams of crack, one with 5.01 grams of 
crack, and one sharing one gram of crack with a friend, but the guy 
he got it from was dealing 10 pounds, so he’s part of a 10-pound 
conspiracy, who ought to get the most time? 

Mr. Mercer. I have to admit you lost me in the hypothetical. 
What are the 

Mr. Scott. You get 490 grams of powder; he can get probation. 
4.8 grams of crack; he can get probation. 5.01 grams of crack; he’s 
stuck with a 5-year mandatory minimum. And a friend sharing a 
gram of crack with his buddy, but it’s part of a 10-pound con- 
spiracy, is probably locked up for life. Does any of that make sense? 

Mr. Mercer. Well, I think what the Congress has tried to do in 
this area is make sure that the punishment reflects the fact that 
we’re really concerned about what’s happening in the community, 
and we think that the mandatory minimums in this area have real- 
ly helped establish and protect the public, so 

Mr. Scott. That would make sense to you? 

Mr. Mercer. Well, I think the 

Mr. Scott. If the 4.8 grams of crack walks out on probation, and 
the 5.01 grams of crack gets stuck with a 5-year mandatory min- 
imum, makes sense to you? 

Mr. Mercer. We think the system will allow enough — with those 
sort of sentencing ranges, we think that we’ve been able to induce 
cooperation in many cases, and by doing so, work up the chain and 
make cases that help protect the public, and so we believe that 
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those sentencing ranges have helped advance the purposes of pun- 
ishment. 

Mr. Scott. All this disparity that you’ve been complaining about, 
how much of it is due to the prosecutor having the discretion, as 
opposed to the judge exercising common sense? 

Mr. Mercer. The Government really does take issue with what 
Judge Cassell has set forth in terms of substantial assistance. Let’s 
talk about that for a minute. The Commission, and I think the 
Congress, has recognized that the Government needs to be able to 
find cooperators, and typically, those are people who were engaged 
in criminal activity. And by finding cooperators that can help us 
make cases, we’re able to better protect the public and bring people 
to justice. 

So unlike many of the factors that we talk about in our testi- 
mony, substantial assistance is a favored practice. It’s something 
where we’re trying to induce cooperation and make cases. Things 
in 5(h) and 5(k) are typically — those departure factors are typically 
disfavored or prohibited factors. So substantial assistance is de- 
signed to serve a larger goal, and therefore, any disparity that’s 
created there is designed to help protect the public, and we believe 
that that, in large part, explains why the Commission allows us to 
make those motions to reduce 

Mr. Scott. And you haven’t asked us for these draconian sen- 
tences for white-collar crimes, where you can really go in and get 
some cooperation. You just say, you know, a little bit of lightweight 
fraud, you can get 30 years to serve unless you cooperate. You 
haven’t 

Mr. Mercer. I think. Congressman Scott, that Mr. Felman 
would say that he thinks that the Economic Crime Package in 2001 
has created very substantial sentences in the economic crime area, 
and that, in fact, we depend very much on the cooperation in cor- 
porate fraud cases in order to identify those who were able to put 
those cases together for us 

Mr. Scott. If I could ask one question, kind of follow in on the 
same area? On this cooperation, this is based on a Government mo- 
tion. Apparently some judges have noticed cooperation that the 
prosecutor hasn’t made a motion for. What’s wrong with the judge 
noticing two people equally cooperation, one got a motion and the 
other one didn’t, being sentenced the same, if you had the same 
amount of cooperation? 

Mr. Mercer. Well, I think both the historical notes in the Com- 
mission’s work in the guidelines, and the — I don’t know about the 
legislative history, but certainly, the whole concept here was to say 
the Government’s in the best position to note who was cooperating. 
And to the extent that courts are then making determinations to 
reduce sentences, even though the Government says that coopera- 
tion either didn’t exist or didn’t constitute substantial assistance to 
what we were doing in that case or another case, it’s going to un- 
dercut the Government’s ability to get substantial assistance if de- 
fendants think the court’s likely to cut our sentence even in the 
event the Government doesn’t believe we’ve rendered cooperative — 
valuable cooperation. 

Mr. Scott. So it’s okay if the judge notices, as a finding of fact, 
that the cooperation of two individuals was identical, but the Gov- 
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eminent only made a motion in one of them, that they should get 
vastly different sentences because in one case you had a motion, 
the other case you didn’t, although as a finding of fact, the judge 
found that they had cooperated equally, they should get vastly, 
wildly divergent sentences? 

Mr. Mercer. It might have an effect on the within-range calcula- 
tion, but the whole point, I think, of the Commission saying in 
5(k)l.l that the determination of the Government was central to 
the motion is because the Government’s in the best position to de- 
termine whether its case or another case was advanced through 
that cooperation. So, yes, we believe it would be very problematic 
if that were to change. I think the Commission’s already addressed 
that in its proposal. 

And, frankly, the fact that we have somewhere between 280 or 
290 instances where sentences were reduced below the lower end 
of the guideline range when the Government didn’t believe coopera- 
tion was rendered, is a real serious issue for us, and one we’ve been 
worried about from the time that the Booker decision came down. 
So we’re very concerned about that. 

Mr. Feeney [presiding]. Thank you, and. Congressman Scott, un- 
less there’s a mad rush by our colleagues to get here and partici- 
pate, I think you’ll have time for another round. So I want to thank 
all the witnesses for being here. 

Judge Hinojosa, I wanted to, you know, use — Congressman 
Scott’s entitled to create his own hypothesis, and I won’t change it 
for him. I’ll leave it to him. But, number one, isn’t — aren’t there 
separate offenses for coercive and — coercive sex versus consensual 
sex? Aren’t they separate offenses under the Federal code? 

Judge Hinojosa. I know that we break them by guidelines, and 
I’m sure they are connected to the Federal code, and we call them 
criminal sexual abuse, and under 2(a)3.1 that would be rape, and 
we have criminal sexual abuse of a minor, which is statutory rape, 
which would be 2(a)3.2. And then we have abusive sexual conduct, 
which is inappropriate sexual contact, which is 2(a)3.4. And then 
we go to the sexual exploitation. 

But I believe because of the age, although I am not totally sure, 
that he has used of 19 and 50, I don’t think that there is a separate 
criminal code section for those because 

Mr. Feeney. Well, the 

Judge Hinojosa [continuing]. This is somebody who is of major- 
ity age with someone who is a minor. Some of the State statutes — 
and I’m not — will make a variance based on the difference in the 
age as to how they classify it. I’m not sure that the criminal 
code 

Mr. Feeney. But within the guidelines 

Judge Hinojosa. I’d be guessing if I said that. 

Mr. Feeney. Within the guidelines that the Commission has es- 
tablished, though, there is a great deal of discretion that judges 
have within the guidelines themselves for most offenses. Is that 
right? 

Judge Hinojosa. Well, that’s true. It is also true. Congressman 
Feeney, that 60 percent of the cases are sentenced within the min- 
imum range. 

Mr. Feeney. Right. 
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Judge Hinojosa. Within the minimum 

Mr. Feeney. One of the red herrings in this argument is it would 
take 

Judge Hinojosa. Within the minimum amount of the guidelines. 

Mr. Feeney. One of the red 

Judge Hinojosa. There is a wide range within the guideline 
that 

Mr. Feeney. Yeah, one of the red herrings in the argument is 
that we’re taking all discretion away from judges in sentencing, 
and, in fact, that’s not what the sidelines do. They allow a great 
deal of discretion within the guidelines, and in exceptional cir- 
cumstances, we allow departures. But they were designed to be ex- 
plicitly in the ’84 legislation exceptional circumstances. 

Judge Hinojosa. And I 

Mr. Feeney. You know, if 

Judge Hinojosa. This would be my suspicion as a judge. I think 
a judge would treat both of those cases differently, whether it’s 
within the guideline range or through a departure upward or 
downward. 

Mr. Feeney. Mr. Mercer, one of the things that Mr. Felman said 
confused me a little bit. Maybe you could clarify. As I understood 
Mr. Felman’s testimony, he said that the Supreme Court has ruled 
that advisory guidelines are constitutional, but that the guidelines 
on mandatory — binding guidelines are unconstitutional, I think 
was the language he used. In fact, seven of the nine Justices in 
Booker said that the guidelines, by and large, were very much con- 
stitutional, even if binding. Isn’t that right? We had a bifurcated 
decision in Booker. We had a couple Justices that said when you 
add on — after the jury decision on guilt, when you add on time 
served with the jury participating, that denies right to a trial by 
jury. But the majority of the Court, a distinct majority, did not de- 
clare the binding guidelines unconstitutional. Is that right? 

Mr. Mercer. Well, in the remedial opinion that we are now 
working under every day, there are two very significant things that 
happened. One, the Court said that the guidelines as written could 
no longer function as a mandatory system, and that’s Mr. Felman’s 
point in terms of rendering it as an advisory system. The second 
thing that it did in order to achieve that remedy was to strike the 
de novo standard of review, which was, arguably, the most signifi- 
cant component of the PROTECT Act of 2003. And so 

Mr. Feeney. But there’s not a majority on the Court today that 
would rule the guidelines themselves unconstitutional. 

Mr. Mercer. Well, I think — in fact, I think the opinions — and 
this goes back even to what the Court said about Blakely — talked 
about the salutary effort and effect of having Sentencing Guide- 
lines and the fact that they’re a very positive thing in terms of try- 
ing to calibrate sentences and advance the purposes of punishment. 
But that remedial opinion made the system advisory as opposed to 
mandatory, which we view as a really significant problem and one 
that needs to be remedied by the Congress. 

Mr. Feeney. One of the points that Judge Cassell makes is that 
the average sentencing has gone up, but a couple points about that 
I’d like you to address. Number one, we have increased minimum 
mandatories in the past few years for a number of offenses, and 
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that’s reflected in the average statistics. Number two, the average 
doesn’t tell us anything about uniformity. In trying to treat Black 
defendants the same as White defendants, this disparity has been 
greatly enhanced by Booker, the geographic disparity and some of 
the other differences, for example. So while the average may have 
gone up, the uniformity is the problem that Congress was, by and 
large, trying to get to. 

And then, finally. Judge Cassell says that we’ve got really too 
few cases, if you look at just the sexual offenses, to be worried 
about some mass pattern. But, in fact, it’s not just the sexual of- 
fense cases, which I have a particular interest in, but the departure 
on theft and fraud has increased from 7.3 percent to a post-PRO- 
TECT standard of 14.2 percent post-Soo^er. Drug trafficking has 
gone from departures of 6 percent to almost 13 percent, firearms 
from about 9 percent to over 15 percent. 

So, in fact, almost every major set of Federal offenses has seen 
a significant increase in downward departures since the Booker de- 
cision. Do you want to comment on how the average statistic may 
be accurate but misleading in terms of what Congress was trying 
to accomplish with these guidelines? 

Mr. Mercer. Yes, I appreciate that. Congressman Feeney, be- 
cause this is a crucial thing and something that the department’s 
very interested in trying to work with the Committee on talking 
about case examples. Judge Cassell has taken issue with some of 
our cases. We’re happy to show a number of others because we’ve 
taken appeals now in about 122 cases where we think the depar- 
tures are dramatic and there shouldn’t be any way that they could 
be viewed as reasonable sentences. 

But I share your concern about the trends and the fact that there 
is very significant disparity, no matter how you measure it. Let’s 
just work some of the numbers. 

The First Circuit, Massachusetts right now, their downward de- 
parture rate, non-governmental-sponsored, is 33.6 percent. So one 
in three cases, you’re going to have a below-the-range guideline 
system, even though the Government has not made a motion. In 
Maine, it’s 5.5 percent. So the chance that someone is going to get 
a below-the-guideline range sentence in Maine is dramatically 
lower than it is within that same circuit just up the road in Massa- 
chusetts. The same thing with Rhode Island, a State that before 
Blakely came down had been at 3.3 and 2.1 percent, is now at 22.9 
percent. And if we break that into categories — and I think Judge 
Cassell was trying to focus on a very narrow category. I can’t re- 
member if he was talking about the number of sentences in the 
sexual abuse of minor category, but certainly the child pornography 
category is a growing category. We had about a thousand convic- 
tions in that category in 2005. And if we look at those numbers, 
the numbers tell a very significant story. Before the PROTECT Act, 
25 percent of the cases results in below-guideline-range sentences. 
After the PROTECT Act, that was down to 16.9. Now it’s up to a 
number that exceeds where it was before the PROTECT Act was 
passed. It’s at 26.3 percent. So more than one in four child pornog- 
raphy possession cases result in sentences that are below the 
guideline range. And, in fact, 6.6 percent of those defendants aren’t 
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going to prison at this point, which I think is very interesting given 
what the Congress did in 2003. 

Trafficking in child pornography, obviously a guideline that is 
much more significant in terms of those purposes of punishment, 
the rate is way up. It’s up — was it 13.7 before the PROTECT Act? 
Now it’s at 19.1 percent of the people are getting sentences below 
the guideline range based upon this new Commission data. 

So we can go through every category. We can talk about first of- 
fenders. We can talk about career offenders. We can talk about the 
economic crimes. Every trend line is in the wrong direction, and it’s 
going to have a big effect, as I said, when you take a defendant in 
Maine and a defendant in Massachusetts convicted of the same 
crime, whether it’s fraud or child pornography, the probabilities, 
given these statistics, would suggest that they’re going to be treat- 
ed differently in terms of whether the sentence is within the range 
or below the range. 

Mr. Feeney. Thank you. My time has expired. 

Mr. Delahunt, you are recognized. 

Mr. Delahunt. I thank the Chairman, and I happen to come 
from Massachusetts. 

Mr. Mercer. I know. 

Mr. Delahunt. So I have a particular interest in the statistics 
that you’re using here, Mr. Mercer. 

First let me say that I’m very familiar with the Massachusetts 
Federal District Court, and I hold each and every one of those jus- 
tices in high regard. I’ve had different experiences with each of 
them during 22 years as a prosecutor. Some of them were former 
prosecutors. In fact, one of them worked for me. And I guess let 
me just conclude by saying I really have the utmost confidence in 
their decisions. 

I’ve heard a lot of statistics here today, but I don’t necessarily 
accept the fact that the statistics that you cite fairly represent the 
decisions of these individual justices. And I’d submit to the Chair 
that what we should do is have a judge or two and maybe the 
United States Attorney from the Massachusetts district come and 
let’s have a good, hard look at the reality of what’s happening in 
Massachusetts. I think it would be important, and I think it would 
be very revealing. I’m always proud to point out that Massachu- 
setts is probably one of the safest States in the country in terms 
of incidence of violence, homicides, et cetera. 

The 25-percent figure that is utilized by Mr. Mercer I would sug- 
gest relies on a product of — a methodology that isn’t — doesn’t really 
reflect the reality, because when the district court judges reported 
their data to the Commission, the Commission reviewed the data 
and interpreted the entries. In most cases, I presume they were 
doing it without the benefit of sentencing transcripts or decisions, 
because those forms had not been, my understanding is, electroni- 
cally attached. 

I thought what’s particular interest to me was that the statistics 
from the Commonwealth of Massachusetts Probation Department 
are different from the Commission’s statistics based on the exact 
same form. Judge Hinojosa. And, additionally, from a very cursory 
review of the data, I noted a number of sentences included in the 
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category of judge-initiated that were, in fact, agreed to by the Gov- 
ernment. 

So I have some serious concerns about the validity of the data 
as it applies to the District of Massachusetts, but I think this 
raises a very important question because we sit here and accept 
this data, and I’m sure that the data is not miscalculated inten- 
tionally, but I’d like to hear from those that supplied the data, and 
I’m going to request the Chair if you would consider having rep- 
resentatives of the Massachusetts Federal Court and possibly a 
representative of the U.S. Attorney’s Office come down so that we 
can really interact together and see whether the data would lead 
to the same conclusions that Mr. Mercer has. I don’t know whether 
they would come, but I think we should at least extend that invita- 
tion, because it could very well be, Mr. Chairman, that as we see 
in the Commission’s number could be reflective of the U.S. Attor- 
ney’s practices. 

Judge Hinojosa. Do you have a question of the Commission on 
that. Congressman? 

Mr. Delahunt. No, I don’t. No. I’m just up here kind of letting 
the pain out there a little bit. But we have some time left. Judge 
Hinojosa. I’d be interested in your response. 

Judge Hinojosa. I would be glad to say something about it. 

Mr. Delahunt. Well, you know, maybe we can do — maybe we 
can have you back if the Chair honors my request about having — 
let’s make it a case study, because conclusions have been reached 
relative to Massachusetts that I believe are not valid in terms of 
the reality of what’s going on on the ground. Now, we can have 
stats going up and down, and bars and graphs, and we can all do 
it. But I’d really like to hear from those that participate, you know, 
the judges that are — as Judge Cassell knows. I’m sure, the judges 
that are here and from the U.S. Attorney to see whether there is 
this great disparity. Let’s get to what the reality is. 

You know, the Commission claims that the Government sponsors 
below-range departures nationally at a rate of 24 percent. And yet 
in Massachusetts it’s 12 percent. You know, are the courts, are the 
judges trying to, you know, make it up a little bit because of the 
practices of the U.S. Attorney? I don’t know, but I’d like to hear 
before — as Mr. Felman indicated, before we leap off into the abyss, 
it’s incumbent upon us to really take all of these stats, take a good 
look at them, rip them apart, open them up so that we can educate 
ourselves. 

And I note my time is out, so I will just turn off my mike, Mr. 
Chairman. 

Mr. Coble [presiding]. I thank you. 

Mr. Delahunt. But I would really genuinely hope that you 
would consider my request. 

Mr. Coble. We’ll certainly discuss that, Mr. Delahunt. 

Mr. Delahunt. Thank you. 

Mr. Coble. And, gentlemen, I think this issue is significant 
enough to warrant a second panel or second line of questioning, 
and I believe time will permit that to occur. 

I thank the delegate from Massachusetts Mr. Delahunt. Many of 
my friends in the rural South believe that Massachusetts is a hot- 
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bed for danger, so I am going to pass it on to them that it is better 
than they think it is. 

Mr. Delahunt. Mr. Chairman, I will tell you, if we have a hear- 
ing, we ought to come to Boston. 

Mr. Coble. Let’s go to Cape Cod. 

Mr. Delahunt. And we will go to Cape Cod, maybe even Nan- 
tucket. But I can assure you, I think that Massachusetts — I think 
Boston, in fact, has the lowest homicide rate of any major urban 
center in the country right now. 

Mr. Coble. Cape Cod and Nantucket are sounding increasingly 
appealing. 

Mr. Delahunt. In fact, we could schedule it sometime in June. 
You could bring your tennis racket. 

Mr. Coble. I am going to cut his mike off in a minute. [Laugh- 
ter.] 

Only kidding, of course. 

Mr. Felman, I did not intend to ignore you last time. Let me ask 
you this: I believe you recommend leaving the reasonableness 
standard in place, do you not? 

Mr. Felman. I do. 

Mr. Coble. Are you concerned in any way — and maybe you’re 
not — that the circuit courts have adopted varying definitions or 
standards for reasonableness? 

Mr. Felman. I think they’re still working that out. There is not 
a wide disparity between them, but there is — I mean, this is a new 
standard of review for this type of review. There have always been 
reviews for reasonableness in terms of extent of departure, so it’s 
not an unheard of standard of review. But in terms of reviewing 
sentences for overall reasonableness, they are still working that 
out. And that takes time. 

The part that bothered me the most about changing it is that 
what was suggested is that we ought to change it to a de novo 
standard of appellate review. I got to tell you, you know, that sends 
the signal to me that what that means is that in sentencing, as a 
matter of policy, the ability to actually see the human being who 
is going to be punished, the ability to actually observe that person 
is of absolutely no value to our system of justice. That is what a 
de novo standard of review says. It is worthless to be able to look 
the person in the eye who is going to be sentenced. I find that view 
abhorrent, and I would urge this Congress not to take that view. 

Mr. Coble. I thank you for that, sir. 

Judge Hinojosa, you appeared that you were anxious to insert 
your oars into Mr. Delahunt’s waters, and I am going to give you 
a chance to do that if you wanted to add to what he 

Judge Hinojosa. Well, I will start off by saying that Massachu- 
setts is the only other State I have ever lived in besides the State 
of Texas, and that was when I was in law school. So I have great 
respect for the State, loved my time there, and would love to get 
back there. And I have great respect for the judges of the District 
Court of Massachusetts, some of whom are my very good friends. 

What I wanted to clarify is that the Booker Report itself indi- 
cates that we do caution the reading of some of these statistics be- 
cause of the fact of the way the information is sent to the Commis- 
sion. The Congress wisely decided in the Sentencing Reform Act of 
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1984 that there should he an independent agency that would collect 
this information in one place and put it together as opposed to 
have 94 district courts with quite a few divisions having this slot- 
ted individually and then there would be no control about this in- 
formation. 

So our statistics are based on the information that we receive, 
and the PROTECT Act required that five documents be sent to us. 
There is a high compliance rate with regards to the sending of the 
documents. However, with regards to the statement of reasons, es- 
pecially post-Soo^er, there was a period of time where different 
forms were being used and sent to the Commission, and we indi- 
cate that in the report. And we caution with regards to some of 
these statistics about that. We have said that in the report, and we 
say it publicly when we use these statistics. 

In fact, there have been times where we get more than five dif- 
ferent statement of reasons forms, some of which in no way indi- 
cate whether the Government agreed to certain things or not. And 
so, therefore, we base this information on the way it is sent to us, 
and it is checked and looked at, and we put it out based on that, 
but we always indicate what the caveats are. 

We commend and thank the Congress for putting into the PA- 
TRIOT Act the requirement that all of the district courts in the 
United States use the same statement of reason form so that we 
have uniform reporting, a form that will be adopted and passed by 
the Judicial Conference and approved by the Commission. And so, 
therefore, it’s important that we receive this information uniformly. 

Sometimes we do get contacted by courts, and they are sending 
information in different ways, which it’s hard to capture. And so, 
therefore, if anything, what this particular situation points out is 
the importance of having these documents sent in the same fashion 
from all of the district courts that we can compare apples and ap- 
ples and not apples and oranges, and that it is important to have 
it come to one independent agency within the judiciary that then 
puts out the information so there can be informed decisions made. 

Mr. Coble. Thank you. Your Honor. My time is about to expire. 

The Chair recognizes the distinguished gentleman from Virginia, 
Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

Judge Hinojosa, did I understand your testimony to be that if 
you saw a 19-year-old having sex with a 15-year-old, that that 
would — and another case where a 50-year-old was having sex with 
a 12-year-old, that common sense would require you to treat them 
differently? 

Judge Hinojosa. Well, certainly within the guideline range, I 
would suspect that I would treat them differently. I’ve never had 
such a case. And you say if I saw it. I don’t know that I would see 
it personally, but you mean in the courtroom, I am sure. Congress- 
man Scott. But, yes, I 

Mr. Scott. I mean, are those different — those essentially are dif- 
ferent crimes? 

Judge Hinojosa. As we see in the commission of any type of 
crime, there are differences with regards to the way individuals — 
and I will say there is discretion within a guideline system, even 
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the mandatory system, within the ranges and, therefore, also with 
departures. 

Mr. Scott. Judge Cassell, do you see an essential difference be- 
tween two criminals, one a 19-year-old having consensual sex with 
a 15-year-old and a 50-year-old having sex with a 12-year-old? I 
mean, Mr. Mercer didn’t notice much difference. 

Judge Cassell. It would seem, having sentenced sexual abuse 
cases, those two cases seem to me to be dramatically different. 

Mr. Scott. Thank you. 

If you were to notice. Judge Cassell, that an aggressive pros- 
ecutor were to overcharge consistently, would you expect downward 
departures more in that jurisdiction than in a case where a pros- 
ecutor did not aggressively overcharge? 

Judge Cassell. I would. The system tries to bring warranted 
uniformity. We’ve heard a lot about unwarranted disparity, but 
there are situations where judges need to make adjustments to 
what other actors are doing in the system. And we have heard from 
Mr. Mercer that my statistics are unfair. I’m still wondering why 
folks in Idaho are so much more willing to cooperate than folks are 
in Utah. I think that there are a lot of people in Utah that would 
be happy to cooperate with the Government. Maybe they should 
just bring down some of the prosecutors from Idaho, and we can 
get a little more uniformity between those two jurisdictions. 

Mr. Scott. Thank you. 

Mr. Mercer, of the 69,000 sentences issued last year, could you 
remind me how many you appealed? 

Mr. Mercer. In the post-Boo^er period, we have taken appeals 
in, I think, about 125 Booker 

Mr. Scott. Out of 69,000. 

Mr. Mercer. Yes. 

Mr. Scott. And the standard is reasonableness? 

Mr. Mercer. It is. 

Mr. Scott. How many of those 122 out of 69,000 that you se- 
lected as unreasonable were found by the appellate court to, in fact, 
be unreasonable? 

Mr. Mercer. At this point we don’t have a large body of case law 
from the circuits on the reasonableness question. I have not gone 
back to say — make a determination about how many of those cases 
have resulted in published opinions, but I guess I’d be surprised if 
it’s more than 15 at this point. I talk about a couple in my full 
statement. I talk about the Menyweather case, which is a Ninth 
Circuit case. It involves a fraud of around $400,000 where the de- 
fendant only served 40 days — the term of the judgment is 40 days 
on consecutive weekends in a jail like 

Mr. Scott. Wait a minute. We’re talking about trying to fix a 
system that some people believe in chaos. You looked at — ^your de- 
partment looked at 69,000 cases, picked out the most egregious 122 
as being unreasonable, and won some and you lost some on those 
122. Is that right? 

Mr. Mercer. Well, the point I’m trying to make is we only have 
a very small percentage of 

Mr. Scott. Well, how many have you won and how many have 
you lost so far? 
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Mr. Mercer. I can’t — I can certainly supply that as supple- 
mental information to the Committee, but 

Mr. Scott. But it’s fair to say that you won some and lost some. 

Mr. Mercer. That’s correct. 

Mr. Scott. And this is out of — 122 out of the worst of the 69,000. 
I would assume that your 122 would be the worst, egregious cases 
of judicial mistake. 

Mr. Mercer. Well, the cohort starts with the 8,200 cases in the 
post-Boo^er period where there were sentences below the guideline 
range. Obviously, we aren’t going to contest sentences within the 
guideline range, and we don’t have any basis to challenge those. 
We believe that a sentence within the guideline range is presump- 
tively reasonable. 

Mr. Scott. Well but 

Mr. Mercer. The problem here — may I just quickly? The prob- 
lem here is 8,200 cases, although we certainly are going to, as we 
are contesting in the district court whether a sentence below the 
guideline range is reasonable, for us to appeal, say, a thousand of 
those cases would have a dramatic effect on our ability to process 
all the other criminal cases that we need to do. Unlike defendants 
who have a constitutional right to get a lawyer and, if they can’t 
afford it, have the Government pay for that lawyer, the United 
States Attorney’s Offices have to figure out a way to prosecute ap- 
peals at the same time as meeting its obligation to prosecute all 
the other defendants that need to be prosecuted for subsequent 
crimes. So we are trying, in working with the Solicitor General, to 
take appeals, but there isn’t any way that we can take 8,200 ap- 
peals. 

Mr. Scott. That’s right, and you picked out the worst 122 and 
couldn’t even win a lot of those. The downward departures are, in 
fact, part of the process, and some downward departures are, in 
fact, looking at all the facts and circumstances reasonable. And 
when you get up with a — when you get on the appellate court with 
a downward departure and they say, well, that downward depar- 
ture, taking everything into consideration, was reasonable. I mean, 
it’s part of the process. So just because you have a downward de- 
parture does not mean it’s unreasonable, and particularly when 
you look at a 50-year-old and a 12-year-old having sex, having a 
downward departure for the 19- and 15-year-old, the people on 
your left and right might think a difference was reasonable. And 
if you went up to the appellate court, I suspect that the court 
would find a difference in sentencing those two defendants reason- 
able. 

And so just because you have a downward departure doesn’t 
mean it’s unreasonable, and the fact that out of 69,000 cases, and 
you only picked out 122, and you couldn’t even win those, suggests 
to me that the system is working pretty well. 

I yield back. 

Mr. Coble. I thank the gentleman. 

The Chair recognizes the distinguished gentleman from Florida, 
Mr. Feeney. 

Mr. Feeney. Well, Mr. Scott can be very persuasive unless you 
pick apart his major and minor premises. 
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Mr. Mercer, one of the reasons that you’ve only appealed 122 
cases is the reasonableness standard is very deferential, is it not? 

Mr. Mercer. Yes. In fact, the Ninth Circuit has equated the rea- 
sonableness review to an abuse-of-discretion review, which is ex- 
actly what the Congress tried to eliminate through the PROTECT 
Act, because it’s very difficult for the Government to challenge on 
an abuse-of-discretion standard departures that result in sentences 
that we don’t believe advance the purposes of punishment. And if 
I may. I’ll just quickly talk about 

Mr. Feeney. Well, let me — I think you’ve made the point. One 
of the reasons you’re not appealing is because appellate judges, 
when asked to review whether a lower-court judge was reasonable, 
give a lot of deference. And that’s one of the reasons why a lot of 
appeals may not be fruitful; whereas, had the law Congress passed 
been followed, which is basically to say what we’ve all known since 
1984, that departures are in some cases reasonable, as Mr. Scott 
pointed out, but that they should be granted only under, in quotes, 
“rare circumstances,” end of quotes. That’s the law. Unfortunately, 
we’ve got some circuits that in some instances are giving downward 
departures 33 percent of the time. They look at Congress’s law as 
a suggestion, and a judge may follow our suggestion or not as he 
or she pleases. And that’s the problem we have with uniformity, 
which leads to disparities in geography, in — according to race, and 
according to a number of other — . 

Now, one of the things I was interested in is that Judge Cassell 
suggested one of the problems we have with lack of uniformity is 
on the prosecutorial end, and he implies or stated that it would be 
overcharging by the prosecutor that would account for a lot of the 
disparity. 

How does a prosecutor obtain a high conviction rate if he is over- 
charging for offenses? I mean, if you charge people for things 
they’re not guilty of. I’d be interested in knowing how you get a 
conviction. It’s a neat trick if you can do it, I guess. 

Mr. Mercer. I guess I want to talk about the department’s 
charging policy because we believe we’ve made very important 
steps in this Administration in this area. 

Attorney General Ashcroft issued a memo in 2003, known as “the 
Ashcroft memo,” that says, among other things, the Government 
must charge the most serious, readily provable offense. That’s the 
standard. 

So if we’ve got a bank larceny charge that somehow would mini- 
mize the conduct — let me use an example where we could charge 
something as a misdemeanor and charge something as a felony. 
That policy requires that we charge the case that’s most serious, 
readily provable, and if that’s the felony charge, then that’s the 
case that we charge. We don’t overcharge. We charge the criminal 
conduct that we believe is most serious and readily provable. 

So that’s the standard. We apply that standard across the coun- 
try. When we’re evaluated, we’re measured on whether we’re, in 
fact, meeting that standard. So that’s been the policy since 2003. 

Mr. Feeney. Mr. Felman, maybe I’ll ask you, because I think we 
have perhaps some, you know, fundamental differences of philos- 
ophy. You know, as old as the rule of law — I mean, Cicero, when 
he wrote his great his law books, indicated when it came to crimi- 



187 


nal sentencing, he said, “Let the punishment suit the offense.” And 
I think the implication there is that similar defendants in similar 
positions ought to be treated similarly. And I think a lot of us be- 
lieve that’s part of what the rule of law means. 

I believe that article I establishes Congress’s exclusive right to 
determine what a Federal crime is. We define what Federal of- 
fenses are. We can add them or subtract them from the law books. 
And I think inherent in Congress’s sole and exclusive plenary 
power, is, if we want, to micromanage what the sentencing ought 
to be. If we wanted to establish a fine down to the penny or a pris- 
on sentence down to the last second, while it may not be wise — 
and Congress does a lot of unwise things — I think we’ve got that 
implied right under our article I power to define what a Federal 
offense is. Do you agree with that or not? 

Mr. Felman. I do, but I think that it’s easy to get overly con- 
cerned with making sure that like offenses are treated in a similar 
manner. And I think that — I think everyone understands that it’s 
also very important to make sure that unlike offenses are treated 
differently. And I think that’s one of the real problems here. 

It’s pretty easy to compare statutes and say anybody who vio- 
lates this statute should be punished, you know, if you commit 
crime X you should receive sentence Y. That’s pretty easy for you 
guys to do from Washington. 

Mr. Feeney. Right. 

Mr. Felman. What makes it hard for us is that life is just so rich 
in its detail, and the truth is just stranger than fiction. 

Mr. Feeney. Well, you and I agree, not all wisdom resides in 
Congress, so trust me. But whether or not we have the power to 
do something and whether we’re exercising that power wisely are 
two different questions. I’m glad that you agree with me that we’ve 
got the inherent and implied power to micromanage sentencing if 
we desire, as unwise as that may be. 

Finally, Justice Breyer in the Booker decision said that the ball’s 
in Congress’s court. I mean, he believed that there was some sort- 
ing out that had to be done legislatively. If you don’t think we need 
to take any additional action, why is it that you disagree with Jus- 
tice Breyer in the Booker decision? 

Mr. Felman. Well, I don’t know that I said I disagreed with his 
decision. I think when I was referring to Justice Breyer earlier, I 
was talking about his concurring opinion in the Harris case and 
the fact that I think there’s a very real possibility that he will now 
be forced to accept the votes of his colleagues that, when it comes 
to raising a sentencing ceiling — or floor — that that may not be done 
by judicial fact-finding, that that has to be put to the jury. And 
that’s where I think it’s really quite clear in Booker that there were 
five Justices who agree that if you are going to try to raise a sen- 
tencing maximum based on judicial fact-finding, that is unconstitu- 
tional. And I just respectfully would disagree with your earlier de- 
scription of the case. I think that’s what the merits majority opin- 
ion is about, and there’s five Justices who signed it. 

Mr. Feeney. Well, but remember, Booker was a bifurcated deci- 
sion, and on the issue of the guidelines themselves — not the en- 
hanced sentencing, the guidelines themselves — seven of the nine 
Justices indicated they thought the guidelines were constitutional. 
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When they tried to figure out a remedy they could all agree on, 
they basically said, well, we’ve got to make them advisory and start 
from scratch. But seven of nine believed the guidelines are con- 
stitutional as of Booker. I’ve read the decision. I’ll have to go back 
and read it, but it was pretty clear to me. 

Mr. Felman. We’ll just have to agree to disagree on that. 

Mr. Coble. The gentleman’s time has expired. If the gen- 
tleman — we are going to keep the record open for 7 days so we can 
continue the dialogue. 

The Chair recognizes the distinguished gentleman from Mary- 
land — from Massachusetts. I stand corrected. 

Mr. Delahunt. It begins with an M, Mr. Chairman. 

You know, I heard my friend from Florida quote — I think it was 
Cicero, updated by Feeney. [Laughter.] 

About let punishment, you know, fit the crime. And, clearly, I be- 
lieve that, you know, there has to be a sense of fairness in terms 
of the application of a sanction under our criminal justice system. 
But I would put forth that that’s only one component in the equa- 
tion of what our criminal justice system is about, because fun- 
damentally the criminal justice system is our effort to secure public 
safety and public order. 

You know, I would just refer to the hypothetical that was men- 
tioned by Bobby Scott about the victim in a rape case being 14 and 
her boyfriend being 16 and the stranger, the sexual predator being 
42 with a vicious rape. I mean, you know, to say that the punish- 
ment should be the same in both of those cases just simply, I would 
suggest, doesn’t make any sense, because a downward departure, 
you know, for that 16 or 17-year-old might be predicated on the 
fact that we don’t want to introduce that particular defendant to 
a situation where he will become a real dangerous threat to society 
at 20 or 21 or 25. I mean, so it is, it’s very much a system that 
needs to have the ability to look in a comprehensive way as to a 
particular case. 

But having said all that, you know, we’re talking about variances 
in terms of sentences. What I think is interesting as well is the 
variance in substantial assistance motions offered by the Govern- 
ment among circuits. There’s a 4 percent in one circuit and a 36 
percent in another circuit. That tells me — and I think it was Judge 
Cassell that alluded to this — to try to lay this all on the courts, the 
judges, the judiciary, I don’t think really is fair, because the pros- 
ecutor here plays a significant role. You know, in New York, you 
know, maybe there’s an extraordinary reliance on the use of in- 
formants, and we’re talking statistics. But for those that have been 
prosecutors, in the — you know, again, in the real world, so to 
speak, you’re sitting down with, you know, an unsavory character 
with an extensive criminal background, and you’re trying to secure 
cooperation, you know, maybe that’s a practice that exists in one 
district that doesn’t exist in another district, the reliance on in- 
formants. 

That’s why, when I made the request to take a look at Massachu- 
setts, I think it’s important to implicate the Department of Justice 
in this process, not just simply rely on the data supplied by the 
Sentencing Commission. And I understand and I do appreciate the 
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explanation by Judge Hinojosa, and it does make sense. I think 
we’re working our way through this. 

But while there might be a charging philosophy, is there a phi- 
losophy or a policy in the Department of Justice that is consistent 
in terms of substantial assistance motions being filed? Because, 
clearly, there is a significant departure, 4 percent and 36 percent. 

Now, maybe there is, but it comes out in a way statistically that 
when you examine it, you’re taken aback. I’m sure there’s a good 
explanation, but I’m just putting for an opinion. I’d be interested 
to hear from Judge Cassell and Mr. Mercer about how complex this 
is, and it just isn’t simply a black-and-white and dry formula. 
There’s much more to it. 

Mr. Coble. The gentleman’s time has expired, but you gentlemen 
may respond. 

Judge Cassell. Well, the Sentencing Commission investigated 
this. Congressman Delahunt, and they found no rhyme or reason 
to the geographical disparities in what the Justice Department was 
doing. They said, well, let’s try to control for this. Is this the more 
serious cases or drug cases? They put in controls for all of that, and 
they ran a multiple regression equation, and they couldn’t come up 
with any explanation. 

They also found that there were racial differences in the way 
that cases were being handled, and this is what disturbs me. This 
information was given to the Justice Department 8 years ago, that 
their practices were having racial disparities, and they have done 
nothing to fix it. And yet Monday afternoon, the Sentencing Com- 
mission for the first time says, well, we’ve run into some data here 
that may be suggesting a problem, and the Justice Department 
runs over and says something needs to be done right away. 

Why haven’t they in 8 years gotten their house in order and 
eliminated these kinds of dramatic disparities from district to dis- 
trict that are done in secret, without any opportunity for appellate 
review, without any kind of a transcript or other record? That’s the 
question that we have in the judiciary. 

Mr. Mercer. Well, I guess — I think I want to discuss the process 
that is set forth in the department policy because I think it might 
be useful, and 

Mr. Coble. Mr. Mercer, as quickly as you can, because there’s 
going to be a vote imminent. 

Mr. Mercer. Okay. Disparity, given what we have said as part 
of this testimony, is a significant issue for us, whether we’re talk- 
ing about a non-substantial assistance departure, as is the focus of 
this testimony, or whether we’re talking about any disparity that 
is introduced through substantial assistance. 

It’s important, I think, that the Committee know that when the 
Government makes a substantial assistance motion, it can’t grant 
that motion on its own. It’s got to be granted by the court. The 
court then makes a determination 

Mr. Delahunt. Let’s really he honest here. When the Govern- 
ment comes before a Federal district court judge and puts forth a 
request for substantial assistance and a downward, I would think 
in most cases that it’s almost an automatic departure. So I don’t 
think, with all due respect, Mr. Mercer, you can lay that one on 
the courts. That’s the responsibility of the Department of Justice. 
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Mr. Mercer. I am just laying out the way this process works, be- 
cause — 

Mr. Delahunt. I’m familiar with how the process works. 

Mr. Mercer. And it is certainly a concern to us that, to the ex- 
tent that that motion results in a departure of, say, 60 percent or 
70 percent or 80 percent, there are going to be very significant dis- 
parities introduced into the system, but in terms of the way those 
motions are processed, typically offices have committees where 
they’re making determinations not just on the line but in terms of 
whether, in fact, the defendant has rendered substantial assist- 
ance. And I think some of the differences in the averages in, say, 
Utah versus Idaho, I’m going to go back and take a look at that. 
I think it may have a lot to do with things like in Utah there’s a 
substantial number of firearms prosecutions. In firearms prosecu- 
tions around the country, you’re going to see a lot fewer substantial 
assistance motions than you are in drug cases, typically based upon 
the type of conduct we see. So there 

Mr. Delahunt. Okay. And I do respect your response. But the 
point is, if we’re looking at this simply in a statistical fashion, as 
you would have this Committee do in terms of the judiciary, there 
is in all likelihood a rational explanation. And that’s why, Mr. 
Chairman, I think it’s important, let’s take the Massachusetts 
case — okay? — and those statistics and have a full hearing so that 
we can explore the reasoning and the realities behind the stats. 
Fair enough, Mr. Mercer? 

Mr. Mercer. I think — we’re interested in analyzing these statis- 
tics in general because disparity is something that this system is 
designed to 

Mr. Delahunt. Whether it’s the responsibility of the Govern- 
ment or whether it’s the responsibility of the court. 

Mr. Mercer. Unwarranted disparity is a problem, and I said ear- 
lier — 

Mr. Delahunt. I don’t think anybody — anybody — on this panel 
or on the panel that you’re sitting on — would countenance unwar- 
ranted disparities, but the real question is: Is the disparity rational 
and reasonable and does it enhance public safety in the long term 
in a holistic, comprehensive way? 

Mr. Mercer. And as I noted when this question came up within 
Congressman Scott asked it, the distinction between a substantial 
assistance motion under 5(k)l.l and the vast majority of the provi- 
sions in 5(h) or 5(k) of the Sentencing Guidelines are that most of 
those provisions in 5(h) and 5(k) were deemed to be factors that 
were only going to be used in exceptional cases or extraordinary 
circumstances. They’re disfavored factors — things like age, things 
like whether the person has made great community service over a 
number of years. Those are all factors that are disfavored and only 
to be applied in exceptional cases. 

Substantial assistance, the Commission has designed a system in 
which we have the authority to try to induce that cooperation in 
order to make other cases, and so they’re on a different playing 
field, and that’s got to weigh into the question of whether the dis- 
parity is warranted or unwarranted. 

Mr. Coble. I thank the gentleman. 
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We’ve been joined by the distinguished lady from Texas, Ms. 
Jackson Lee, but Mr. Scott wanted to make a comment initially. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chairman, the gentleman from Florida isn’t with us, but he 
suggested that departures ought to be rare. My view is I don’t 
know how often they ought to be, but you ought to have a depar- 
ture when it makes common sense. That might be rare; that might 
be often. But whenever it makes common sense, you ought to have 
a departure. And there’s nothing in these statistics we’ve seen so 
far that shows that anything unreasonable is going on. The depart- 
ment has picked out 122 of the most — apparently most egregious 
cases, and many of those have found — notwithstanding the fact 
that there are only 122 out of 69,000 have been found still to be 
reasonable. 

Furthermore, if you look — if you’re going to have any consistency 
in charging — in sentencing, you’ve got to have consistency in charg- 
ing, and when the department has articulated today that they have 
a new way of charging, they’re going to charge the highest provable 
case, not the one that will produce the most rational outcome, but 
the highest sentence for the same action, you would expect more 
downward departures, down to things that make common sense. 

So, Mr. Chairman, as I indicated, I don’t — the suggestion that 
we’re in chaos I think has just been not — hasn’t been found. 

Mr. Coble. I thank the gentleman. 

Gentlemen, I realize you all have been with us since 10:30 this 
morning, but I feel obliged to recognize Ms. Jackson Lee. And, Ms. 
Jackson Lee, if you could keep it fairly terse, I know these folks 
would appreciate it. But we’re delighted to have you with us. 

Ms. Jackson Lee. I will be a little bit colorful, Mr. Chairman. 
Let me thank you very much for giving me the opportunity. I want 
the gentlemen to know that the importance of this hearing is such 
that even with a hobbled foot and in another hearing two buildings 
away, I hobbled as fast as I could in order to be able to query you. 
So let me thank you for your patience, but my hobbled foot is hurt- 
ing trying to get over here to be able to question you because this 
is for me an extremely important issue. And it’s particularly impor- 
tant because I live in a State that, although this is a Federal juris- 
dictional question — and I will lead toward my question. I live in 
Texas, and so I bear the brunt of extreme decisions, sentencing de- 
cisions statewide, under the State system. And, of course, as you 
well know, we have a parole system, probation system under the 
State system. 

I also live in a State where, many of you may know, the infa- 
mous Tulia case — Tulia case in the State of Texas, and I pronounce 
it differently each time. But in any event, that dealt with the incar- 
ceration, innocent incarceration of individuals who were the victims 
of a conspiracy by, unfortunately a law enforcement officer, who 
then blanketed and painted the entire town with charges of drug 
violations and ultimately these individuals were incarcerated. This 
case is well proven. This is not hearsay because ultimately the 
rogue officer was found out under oath and indicated that he made 
up these stories. 

These are the extremes, but they’re very real. They break peo- 
ple’s lives. And so let me just probe where we are. 
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I was going to say — beyond my hobbled foot, I was going to use 
the terminology “Halleluia for Booker,” because I think it gives us 
a moment of pause. And, Mr. Hinojosa, I want to — as you have 
taken the lead of this Sentencing Commission that I’ve worked 
with since coming to Congress almost about a decade ago — and I 
respect what you do. And, in fact, you were some of our strongest 
allies so many years ago to raise the question of giving more flexi- 
bility or giving the Sentencing Commission back its job. 

So let me just try to ask a pointed question, and if you can not 
take my role and be expansive, you be concise, is the idea of the 
Sentencing Commission, do you feel, broken with Booker! Are you 
able to go along with business? And do you feel that it’s given you 
some parameters in which to operate on to be as fair as you pos- 
sibly can be under the very heavy responsibility that you have? 

Judge Hinojosa. Well, actually, being your fellow Texan, I’m 
glad that you did manage to hobble here. 

Ms. Jackson Lee. For you. 

Judge Hinojosa. Thank you very much. 

The Commission has been extremely busy post-Soo^er and has 
continued to act in the fashion that it has always acted, whether 
it’s in promulgating amendments or responding to congressional di- 
rectives or responding to emergency amendment requests. And cer- 
tainly with regards to data collection, we have turned it into real 
time so that we can put out the information as quickly as possible 
so that informed decisions can be made. So from that standpoint, 
I think the Booker decision itself predicted that the Commission 
would continue to exist and continue to operate in the same legisla- 
tive statutory fashion that it had before. And so, therefore, we 
have. 

We have been in a situation where we have to develop more re- 
sources with regards to the post-Soo^er period and trying to deter- 
mine how to proceed, both from training as well as data collection 
as well as there was a period of time where we were affected be- 
cause post-Blakeley and pre-Soo^er it was an uncertain period and 
we were unable to proceed with too much amendment with regards 
to guidelines that needed to be looked at, including the immigra- 
tion guidelines, which you would be familiar with. 

Ms. Jackson Lee. Very much so. 

Judge Hinojosa. Coming from the State of Texas. 

Ms. Jackson Lee. Let me — time is of the essence. Let me just 
raise these questions, Mr. Hinojosa, Mr. Mercer, and then both Mr. 
Cassell and Mr. Felman — Mr. Cassell — Judge Cassell, in fact, you 
are in the midst of, obviously, rendering sentencing. 

Mr. Mercer, you said there is a problem in that we have actually 
determined that sentencing has gone up. Since I happen to be the 
author of the good time early release bill on the Federal system be- 
cause I believe we have languishing in the Nation’s prisons individ- 
uals, nonviolent, over 45 years old, and wasting more time than 
not, that came about — came about through mandatory sentencing 
and no parole. 

My question to you is: What is the problem when we found that 
sentencing has actually gone up? Judge Cassell — let me just finish. 
Judge Cassell, we want the courts to have jurisdiction. Some- 
times — not jurisdiction. Discretion. Sometimes I’m completely in 
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dismay at the decision that may be made, because I’ve been char- 
acter witnesses, my community comes to me. I’m arguing for leni- 
ency, and, of course, the mandatory comes in. How has Booker im- 
pacted you? And if you said it earlier, I apologize. I missed it. And, 
Mr. Felman, who deals with this on a daily basis, your thoughts 
on how we can make Booker the guidepost for bringing some ra- 
tionale to this idea of mandatory sentencing, which really is not a 
key component of rehabilitation which I think we’d like to do with, 
particularly, nonviolent crime and make it work as opposed to now 
suggesting that we need to pull back either legislatively and other- 
wise. 

Mr. Mercer, why is it a problem? 

Mr. Mercer. It’s a problem. Congresswoman, because, first and 
foremost, we have seen a real significant increase in disparity 
among similarly situated offenders, and 

Ms. Jackson Lee. That’s discretion. That’s the court’s discretion. 

Mr. Mercer. Well 

Ms. Jackson Lee. That’s looking at the facts. That’s looking at 
the individual situation. That’s what we have Federal judges for, 
well trained in the law. Yes, Mr. Mercer? 

Mr. Mercer. And the guidelines, as they were promulgated back 
in the late eighties, and as they’ve been applied, and certainly ap- 
plied in the post-PROTECT Act era, the notion of fairness is to say 
if a person has committed a crime in jurisdiction A and another 
person has committed the same crime in jurisdiction B — let’s use 
as an example a fraud case of $250,000. Neither of them have any 
criminal history whatsoever, and so maybe the guideline range is 
12 to 18 or 15 to 21 months, and there isn’t anything remarkable 
about them other than maybe they both have been very active 
members in their communities. If judge A says, you know, this per- 
son really should deserve less of a sentence, first-time offender, 
really done a lot of great things in the community, straight proba- 
tion, and if judge B says, you know, I really worry about fraud 
crimes because I think it really is corrosive when 

Ms. Jackson Lee. If judge B says, what, you don’t — you don’t de- 
serve probation and you get a sentence? 

Mr. Mercer. Judge B says I’m putting you at the top end of the 
guideline range, 21 months, 15 months, you’ve got completely com- 
parable conduct, completely comparable criminal histories, and 
you’ve got very different outcomes, and this 

Ms. Jackson Lee. Well, Mr. Mercer, I like your merciful ap- 
proach. You’re being merciful. You’re concerned about the fact that 
the gentleman and lady getting the higher end. Let me ask Judge 
Cassell, what about that? What about the individual given proba- 
tion and the other judge giving 21 months? How can we fix that? 
That’s what seems to be Mr. Mercer’s problem. He wants fairness. 
He wants to make sure they both get probation. How do we work 
on that issue? [Laughter.] 

Judge Cassell. Well, judges agree with those principles. We cer- 
tainly want fairness in sentencing. But let’s look at what’s hap- 
pened since Booker. We heard just a second ago from Mr. Mercer 
there’s been a, quote, real significant increase in departures. What 
the data shows is that 93 percent of the cases are being resolved 
the same way today as they were before Booker. So we’re talking 
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about 7 percent of the cases around the country. What happens in 
those 7 percent of the cases? Men and women who work very hard 
on the Federal bench to reach fair decisions in these cases have 
found some unusual factor that is not accounted for in the guide- 
lines or the departure provisions that they believe requires some 
modest adjustment in the sentence. And I say “modest” — again, 
let’s talk statistics. 

The average adjustment is 12 months in prison, an adjustment 
down to reflect the circumstances of the case, and I should mention 
that there are some Federal judges that have gone up a little bit 
more because they’ve found cases that are more aggravated. 

I would suggest that what that is causing is not unwarranted 
disparity, but it’s eliminating unwarranted uniformity. Under the 
old rule, we had situations where two cases, even though they were 
dramatically different, sometimes had to be sentenced in the same 
way, and the new, more discretionary system has given judges the 
opportunity to be judges and to render justice in those cases. 

Ms. Jackson Lee. Mr. Felman? Thank you very much. Judge. 
Thank you, Mr. Chairman and Ranking Member. 

Mr. Felman. No doubt Booker from my perspective is an im- 
provement to the prior guidelines system. I think there was a con- 
sistent, widespread consensus that the previous guideline system 
was simply too rigid. I am honored to be a part of a bipartisan 
group that the Constitution Project has put together. It’s chaired 
by former Attorney General Ed Meese and former Deputy Attorney 
General Philip Heymann. It includes Judge Cassell. Until his ap- 
pointment to the United States Supreme Court, it included Samuel 
Alito. 

We reached consensus on the point that the guidelines and their 
binding fashion were simply too rigid. Booker represents a dra- 
matic improvement although albeit a somewhat modest one in light 
of the fairly modest changes in departures. 

There are still improvements that could be made, and I have four 
to recommend 

Ms. Jackson Lee. And we can do this legislatively, are you sug- 
gesting? 

Mr. Felman. Yes. 

Ms. Jackson Lee. If you can give them quickly. I’d appreciate it. 

Mr. Felman. Number one, fix the crack:powder ratio. It’s wrong. 

Number two 

Judge Cassell. We agree with that, by the way. 

Ms. Jackson Lee. And I agree with that, absolutely. 

Mr. Felman. Number two, there needs to be a look at the rel- 
evant conduct issue where people are sentenced for behavior they 
were not charged or convicted for and, indeed, might even have 
been acquitted for. 

Number three, there is a need for procedural reform in the sys- 
tem. Not many people understand this, but the Federal Rules of 
Criminal Procedure have never been revised to take into account 
the ways in which sentencing procedures happen. Pre-sentence in- 
vestigation reports drive the facts at sentencing hearings. They are 
conducted by each of the parties submitting ex parte submissions 
to the court. I am not entitled to receive the factual information the 
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Government presents to the court and upon which pre-sentence in- 
vestigation reports are written. That’s wrong and it could be fixed. 

Number four, we believe that the Sentencing Commission could 
benefit from the addition of an ex officio member that represents 
the interests of the defense bar. Presently, the Department of Jus- 
tice has two ex officios: one of them the chairman of the Parole 
Commission — Parole has been abolished for more than 20 years. 
They don’t need that spot anymore, and the interests of the defense 
bar should be represented as an ex officio member of the Sen- 
tencing Commission. 

Thank you. 

Ms. Jackson Lee. Thank you very much to the witnesses. 

Mr. Chairman, Mr. Ranking Member, let me thank you very 
much. I think our work is before us, and I think we need to act. 
I yield back. 

Mr. Coble. I say to the distinguished lady from Texas, you’ve 
been plagued by a hobbled foot, Ms. Jackson Lee. I’ve been plagued 
by a hobbled back, so after the March work period, I hope you and 
I come back sound of body. 

Gentlemen, I thank you all for your — Bobby, anything else? 

Mr. Scott. Mr. Chairman, I’d like unanimous consent to enter 
in the record a statement from Carol Striker, Professor at Harvard, 
in reference to the importance of having judges on the Sentencing 
Commission. 

Mr. Coble. Without objection, it will be received. 

[The prepared statement of Ms. Steiker follows:] 

Mr. Coble. And, furthermore, without objection, all Members’ 
opening statements will be made a part of the record. 

[The prepared statement of Ms. Jackson Lee follows in the Ap- 
pendix] 

Mr. Coble. I thank the witnesses for your durability — I know 
you all have been here a long time — and for your testimony. We 
very much appreciate your contribution. 

In order to ensure a full record and adequate consideration of 
this important issue — and it is indeed an important issue — the 
record will remain open for additional submissions for 7 days. Also, 
any written questions that a Member wants to submit should be 
submitted within that same 7-day period. 

This concludes the oversight hearing on “United States v. Booker: 
One Year Later — Chaos or Status Quo?” Thank you again. This 
Subcommittee stands adjourned. 

[Whereupon, at 2:06 p.m., the Subcommittee was adjourned.] 
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Material Submitted for the Hearing Record 

The Honorable Howard Coble, a Representative in Congress from the State 

OF North Carolina, and Chairman, Subcommittee on Crime, Terrorism, and 

Homeland Security 

Good morning. I want to welcome everyone to this very important oversight hear- 
ing before the Subcommittee on Crime, Terrorism and Homeland Security to exam- 
ine the impact the Supreme Court’s decision in United States v. Booker has had on 
the federal sentencing system. 

I want to commend the United States Sentencing Commission for its very thor- 
ough and comprehensive “Report on the Impact of United States v. Booker on Fed- 
eral Sentencing.” This report is detailed and thorough, and raises many significant 
issues. 

There is no question that the Booker decision has had a dramatic impact on Fed- 
eral sentencing. Unfortunately, the Supreme Court’s decision to strike down the 
mandatory guidelines and replace them with an advisory system has jeopardized the 
fundamental principles underlying the Sentencing Reform Act of 1984. It is impor- 
tant to remember that the Sentencing Reform Act of 1984 was a bi-partisan meas- 
ure designed “to provide certainty and fairness in meeting the purposes of sen- 
tencing, avoiding unwarranted disparities among defendants with similar records 
who have been found guilty of similar criminal conduct.” 

The Sentencing Commission Report documents in considerable detail how federal 
judges have responded to the Booker decision. The data speaks for itself and it 
speaks loud and clear. 

Most significantly, the data demonstrates that the judiciary has undone, or cir- 
cumvented, the basic sentencing reform measures passed overwhelmingly by the 
House and the Senate as part of the PROTECT Act of 2003. Those reforms were 
critical and the data shows that they were working — the incidents of judicial down- 
ward departures declined. Unfortunately, the data shows that once freed from the 
mandatory guideline system, judges have now returned to sentencing practices, and 
handed out unwarranted and unjustified downward departures for sex offenders, 
child pornographers, pedophiles, drug traffickers and career criminal offenders. 

While it is true that there has been no decline in average sentences, that fact is 
simply misleading. First, it does not account for the fact that Congress has passed 
legislation to increase sentences in several areas; and it does not account for the 
fact that the Sentencing Commission has raised guideline ranges in many crime cat- 
egories. Significantly, that fact does not e:™lain why there has been a dramatic in- 
crease in downward departures for sex offenders who prey on our children, child 
pornographers, and drug traffickers. 

The Sentencing Commission’s Report shows that in the last year there has been 
a six hundred percent increase in below guideline sentences for defendants convicted 
of sexual abuse of a minor, a four hundred and fifty percent increase in below guide- 
lines sentences for sexual exploitation of a minor, and a fifty percent increase in 
below guidelines sentences for defendants convicted of sexual contact of a minor, 
trafficking in child pornography and possession of child pornography. 

The Commission’s report also reveals increases in below guidelines sentences for 
drug traffickers and repeat offenders, and that district judges have increasingly 
awarded substantial assistance departures for cooperation without the filing of a 
government motion. The Subcommittee intends to study these issues carefully and 
to examine legislative solutions to the problems identified in the Sentencing Com- 
mission’s Report. In order to return to the basic principles of the Sentencing reform 
Act of 1984, Congress must address the issue. 

We look forward to hearing from our distinguished panel of witnesses. I am par- 
ticularly interested in hearing your proposed solutions to the issues I have outlined 
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today. The Committee will continue to monitor these issues in the coming months. 
I now yield to the ranking Member of this Subcommittee, the gentleman from Vir- 
ginia, Mr. Bobby Scott. 


The Honorable Robert C. Scott, a Representative in Congress from the 

State of Virginia, and Ranking Member, Subcommittee on Crime, Ter- 
rorism, and Homeland Security 

Mr. Chairman. I am pleased to join you for this hearing on federal sentencing 
since the Booker I Fanfan Supreme Court decision. The title of the hearing is “U.S. 
V. Booker: One Year Later — Chaos or Status Quo?” When we look at the question 
posed by the title, it is clear from the recent Sentencing Commission report on sen- 
tencing during this period that the answer to the question is “status quo”. There 
is nothing to suggest chaos. Given the fact that the Booker decision eliminated the 
mandatory application of the guidelines and required the courts to consider a broad 
array of factors, including the guidelines, it is amazing that there is not a much 
more pronounced difference in sentencing when compared to pre-Booker sentencing. 
Indeed, expecting sentencing to be the same despite the changes required by Booker 
would suggest that judges were expected to ignore the decision and go on applying 
the guidelines as if they were still mandated. Yet, with over 69,000 cases in 94 dis- 
tricts, during a time of implementing a new sentencing regimen, judges sentenced 
within the guidelines range in over 85% of the sentences that did not involve a gov- 
ernment motion. 

With any data base this large, you can find whatever you are looking for. So, 
those looking for anecdotal evidence that there are more unjustified downward de- 
partures can point to the fact that the percentage of prosecutor and judge initiated 
downward departures were slightly up during this post Booker period. And they can 
look until they find a category of cases that happens to show a greater rate of down- 
ward departures and say that is the evidence they were looking for. But to conclude 
that such departures are unjustified or unacceptable, one would have to ignore or 
minimize the fact that average sentences increased during the period and that up- 
ward departures doubled. Also, such a conclusion would have to ignore the fact that 
there were less than 200 appeals among the 69,000 sentences, a fraction of a per- 
cent. 

Whether it is post-Booker or pre-Soo^er, you can’t look at sentences based on the 
name of the crime and expect to come up with an intelligent analysis of the sen- 
tences. A sentence usually involves the input and impact of a federal prosecutor, a 
probation officer, defense attorney, possibly a victim and a judge. Their impact is 
marginalized or nullified when the data is analyzed simply on the basis of the name 
of the crime, as some have done since the Commission’s report. 

While it is good that we have given ourselves at least a year before we began to 
evaluate the impact of Booker I Fanfan on sentencing, given the continuing impact 
that practice, experience, feedback, and appeals are having on focusing sentencing 
decisions, it would still be premature to take any legislative action based on this 
first year of data. The impact of appeals should, especially be awaited. There have 
been several circuit court appeals decided, but we have not had another Supreme 
Court decision on the post Booker context. There is a case in which the Supreme 
Court has accepted cert, Cunningham v. U.S, which is due to be decided during the 
next term and would address some of the post Booker issues, including the constitu- 
tionality of certain approaches. So, any legislative action prior that decision would 
clearly be premature. 

Moreover, when we look at the data regarding the circuit appeals what we see 
is a that the circuits are more prone to affirm within guideline and above guideline 
sentences than they are below guideline sentences. Of the appeal decision issued for 
cases since Booker, all but one sentence within the guidelines have been confirmed. 
And, of 21 appeals of downward departures, 15 have been reversed and only 6 af- 
firmed. At the same time, 14 appeals of above guideline sentences have been af- 
firmed while only 2 have been reversed. And the circuits all agree that even after 
Booker they still lack jurisdiction to review a court’s denial of a motion for down- 
ward departure. 

So, Mr. Chairman, I believe the sentencing data clearly reflects that there is no 
chaos in the federal sentencing that we need to fix at this time as a result of Book- 
er /Fanfan. However, there are some things that existed before Booker that ad- 
versely affect sentencing, in my view, and need to be addressed. Among them are 
mandatory minimum sentencing, the 100-to-l sentencing disparity between crack 
and powder cocaine and the astounding disparity in substantial assistance treat- 
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ment given offenders in the different circuits. We will hear more about the details 
of these problems from our witnesses. 

So, Mr. Chirman, I look forward to the testimony of our experts on the issue of 
sentencing and look forward to working with you to properly address the problems 
and advice they bring to our attention. Thank you. 


Prepared Statement of the Honorable Tom Feeney, a Representative in 
Congress from the State of Florida 

Good Morning. I’d like to start out by welcoming everyone to the Subcommittee 
hearing on this vitally important issue. We are here today to discuss the effects that 
the Supreme Court’s decision in United States v. Booker has had on the sentencing 
of federal criminal defendants. Approximately one year ago, the Supreme Court’s de- 
cision in Booker declared that the Sentencing Guidelines promulgated by the United 
States Sentencing Commission were no longer mandatory requirements, but rather 
advisory in nature. 

Though this decision created immediate concerns over equity and fairness in sen- 
tencing, Members of Congress agreed to wait until they had more information avail- 
able to thoroughly evaluate the consequences of Booker. Chairman Coble himself 
was advised by the late Chief Justice Rehnquist to hold Congressional action until 
enough time had passed to gauge the effects of the ruling. Now that a year has gone 
by, the Sentencing Commission has released a report just this week detailing how 
Booker has influenced the federal sentencing system. 

Before I address the contents of the Sentencing Commission’s report, I would like 
to praise the Commission for its hard work in this bipartisan effort to compile data 
and analysis on the issue. The Commission’s report is very detailed and thorough, 
and it shows that the Booker decision has had a dramatic impact on the way that 
judges sentence defendants. What troubles me the most is that the Commission’s 
report indicates that protections for America’s children are being undone by judicial 
discretion. 

On April 30, 2003, I was proud to stand with President Bush in the Rose Garden 
as he signed into law the PROTECT Act to help defend our children from sexual 
predators while strengthening law enforcement’s ability to keep these criminals off 
the street. A key component of this bill was the Feeney Amendment which I au- 
thored, to ensure that those who commit sexual crimes against our nation’s children 
will receive the full punishment of the law. The Commission’s report reveals that 
that some judges are working to undermine this tough legislation. 

According to the report, in the last year there has been a six-fold increase in 
below guideline range sentences for defendants convicted of sexual abuse of a minor, 
a five-fold increase in below guideline range sentences for defendants convicted of 
sexual exploitation of a child, and a fifty percent increase in below guideline range 
sentences for defendants convicted of sexual contact of a minor, trafficking in child 
pornography, and possession of child pornography. The sexual exploitation of chil- 
dren is one of the most vicious crimes conceivable, a violation of mankind’s most 
basic duty to protect the innocent. We can not tolerate the deliberate evasion of pub- 
lic laws by those in our courtrooms, and American families and our children deserve 
protection from predators and abusers. 

After Booker, judges are no longer held accountable for ensuring that defendants 
convicted of heinous crimes receive the punishments they deserve. Last year in 
Vermont, a judge initially sentenced a defendant who had admitted to sexually 
abusing a young girl over a four year period to only sixty days in prison. In the mid- 
dle district of Florida, a judge gave a 52% reduction from the guideline sentence to 
a defendant who had distributed child pornography, fled when released on bond, 
and had an armed standoff with police. 

The creation of the Sentencing Commission and the Sentencing Guidelines was 
accomplished to prevent the exercise of unreviewable, arbitrary power in the hands 
of judges. When the Supreme Court’s decision in Booker granted this kind of author- 
ity to judges, the results speak for themselves. Sentences after Booker have exhib- 
ited a marked tendency to increase downward departures from the Guidelines. In 
addition to the erosion of protection for child victims of sexual abuse, the Commis- 
sion’s report shows that there was an increase in below range sentences for drug 
offenses, including those for powder cocaine, crack cocaine, heroin, marijuana, and 
methamphetamine. This failure to shield our children from predators and from drug 
offenders is a breakdown in the system that we must find intolerable and unaccept- 
able. 
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The findings of the Sentencing Commission indicate that Booker has endangered 
the principles of predictability, uniformity, and toughness in federal sentencing. In 
the coming months, the Subcommittee plans to study this issue in depth, and we 
will consider legislative solutions to the problems exposed by the Commission’s re- 
port. I look forward to hearing from our distinguished panel today. 


Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 
IN Congress from the State of Texas 
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March 1 6, 2006-1 i 

Mr. Chairman, I applaud the Sentencing Commission for 
undertaking such a rigorous statistical analysis of the data 
available. Although there are still many unanswered questions, it is 
certainly interesting to note that there was a significant impact on 
judicial decisions as a result of Booker, different from the situation 


before the PROTECT Act and after the PROTECT act. 
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It is also clear that, although this report is definitive on 
certain questions, it is far Ifom conclusive on the underlying issues, 
and there is a need for further study and analysis, I look forward to 
the testimony today, as well as the questions, to clarify and further 
explain the results, and determine future action. 

It is promising that the Sentencing Commission asserts that 
sentences have remained relatively stable over the last few years. 

In addition, of the 69,000 sentences analyzed in this study, it 
appears that less than 200, a fraction of a percent, have been 
appealed. 

Similarly, the study shows that when sentences within the 
range of the guidelines are combined with government sponsored 
and below range sentences, the conformance rate of sentencing 
with the guidelines is 85.9%. This remained stable throughout the 
year after Booker. 
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Although the severity of imposed sentences has not changed 
significantly, there was an increase in the average sentence length 
after the Booker decision. As a result of Booker, the rate of 
sentences above those recommended by the Sentencing Guidelines 
doubled. 

Principally, analysis of the post-Booker data indicates that 
Black offenders are associated with sentences that are 4,9 percent 
higher than white offenders. Such an association was not found in 
the post-PROTECT act period but did appear in 4 of 7 time periods 
analyzed from 1999 through the post-Booker period. 

1 have concerns with this and other indications. It appears 
that sentence lengths have increased on average since the Booker 
decision, even when controlling for a number of other factors, such 
as the category and severity of the crime. 
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My greatest concern, however, is any occurrence of disparity 
in sentencing that unfairly imposes longer-than-average sentences 
on individuals 

I want to emphasize, specifically, an issue that is in dire need 
of Congressional investigation: the discrimination and underlying 
prejudice that plagues any discussion of mandatory minimum 
sentences, and the harm — intended oi- unintended — that these 
policies have on minorities and women. There are additional 
problems to carrying out sentencing guidelines, and addressing 
compliance with sentencing standards only begins to reveal the 
crisis. 

Time and again, studies and data emerge showing that certain 
populations of people in this country are over-experiencing our 
criminal justice system. African Americans comprise 12 percent of 
the United States population, 1 5 percent of drug users, and 1 7 
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percent of cocaine users. Yet, 33 percent of all Federal drug 
convictions and 57 percent of Federal cocaine convictions. 

And we are all familiar at this point with the shocking 
statistic from the September 2002 issue of the journal Racial Issues 
in Higher Education that, at that time, there were more African 
American males in prison than in college. I am afraid that little has 
changed, and I encourage my fellow committee members to give 
this matter further consideration. 

Consequently, 1 believe that the ability and willingness of 
judges to go outside of the sentencing guidelines is of great to 
concern, whether the primary concern is consistency in sentencing 
practices or in human and civil rights 

Thank you Mr. Chairman, and I thank the witnesses for 
taking the time to discuss this issue with us today. 
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Supplemental Testimony of James E. Felman, Esq., Kynes, Markman & 
Feldman, P.A., Tampa, Florida 


SUPPLEMENTAL TESTIMONY OF J.4MES E. FELM.4N, ESQ. 

Kynes, Markman &. Felman. P.A. 

Tampa. Florida 

BEFORE THE SUBCOMMITTEE ON CRIME, TERRORISM. 

AND HOMELAND SECURITY OF THE JUDICIARY COMMITTEE 
OF THE UNITED STATES HOUSE OF REPRESENTATIVES 

March 16, 1006 Oversight Hearing 
United States v. Booker: One Year Lafer - Chaos or Status Quo 

Mr. Chairman and the Distinguished Members of the Committee; 

[ wish to thank the members of the Committee for allowing me to testify at the March 1 6. 

2006. hearing. The following submission is intended to supplement my testimony. 

T. Rates of downward departure 

In my written testimony at page 4, ] indicated that the post-Protect Act rate of sentencing 
within or outside the guidelines range at the request of the government was 9 1 .9%. The data in my 
written testimony was based on the Sentencing Commission’s 277-page “Booker Report,”^ released 
the same day T submitted my written testimony. The 91 .9% figure was based on Appendix E-1 of 
the Report. The Sentencing Commission has since updated that figure to 93.7%.^ 

1 would also observe that the Commission’s data through all three time periods covered by 
its Report understates the rate of government-sponsored sentences below the otherwise applicable 
guideline range in several w-ays. first, prosecutors in some districts rely heavily on post-sentence 


' UNiihD SrArtsSENTHN(’iNCiCoMMissiON,Re/?orro/i/‘//e//np<'icf re united States V. Booker 
on Federal Sentencing (March 2006) (“Booker Report”). 

-See United Statf.s Sentencing Commission, “Explanation of Revisions to Version 
Released March 1 3, 2006,” available flr http:.//www.usse.eov./booker repaitBookeTRepiFrrala.pd F. 
(“Explanation of Revisions”). 
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Rule 35( b) motions to reward cooperation.' Second, die government uses charge bargains as both 
a substantial assistance rew-ard and as a form of an early disposition program/ No 
information regarding either of these categories of “hidden departures” is mentioned in the 
Sentencing Commission's Report. 

Third, as Judge Hinojosa testified, the Commission received more than five different 
Statement of Reasons forms, some of v-'hich did not indicate whether the gov ernment agreed to the 
sentence imposed. It appears some districts only began using forms that indicate whether the 
government agreed to or did not oppose a below-guidcline sentence toward the ver>' end of the post- 
Booker coding period, tvhile other districts never used such forms during the ■post-Booker period..^ 


’Unithd Staths StN'il:N(dN(i COMMISSION, Downward Departures from the Federal 
Sentencing Guidelines 68-69 (October 2003) (“Downward Departures”). 

^Jd. at 69. 

/Judge Hinojosa’s wiitten testimony states that 20.000 of the post-Booker cases were 
reported on a “variety of forms” other than forms “issued in December 2003 or thereafter.” See 
Testimony of Ricardo H. Hinojosa at 4. No particular form was required until the Patriot Act 
became law on March 9. 2006. See Pub. L. No. 109-177. 

One form provides only two choices for asentence outside the guideline range - a substantial 
assistance motion filedby the government, or other “specific reason(s).” Ifthe government moved 
for a downward departure other than for substantial assistance, or agreed to or did not oppose a 
defense motion for downward departure, and the court did not state what the government’s position 
w' as (that question not having been asked by the form), die Commission recorded the sentence as one 
not supported by the government. 1 understand this form w^as still being used by some districts 
during the post-Booker coding period. 

■Another form was approved by the Judicial Conference in December 2003 and distributed 
to the district courts on February 1 1, 2004, although it was not adopted by every district. This form 
for the first time listed grounds for departure other than substantial assistance, and contained boxes 
to check indicating that the government (1) moved for a departure other than under 5K1.1, (2) 
entered into a plea agreement for such a departure, (3) agreed in a plea agreement not to oppose a 
defense motion for departure, or (4) did not object to a defense motion for departure. 

Next, a Supplemental Statement of Reasons form was approved in .August 2004 in response 


2 
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Furthermore, it is my understanding that if tiie court did use such a form and checked the box 
indicating that the government did not object to a defease motion for downward departure, the 
Commission attributes the sentence to the court rather than to the government. When the 
government does not object, many courts understand tiiis to mean that the government implicitly 
approves of the departure.*' Tf the Commission is rq)orting these departures as ones the government 
did not support, that would understate the actual number of departures the government at least 
implicitly supported. 

Even taking the data as reported by die Sentencing Commission, the increased rate of 
departures does not justify legislation in light of the following evidence: 

• Average sentence length has increased from 56 months pre-Protect Act to 57 months 
post-Protect Act to 58 months \>o%\-Bookei\‘ 


to Blakely. Tt contained boxes indicating whether the court applied the guidelines in full, applied 
the guidelines in part, imposed a discretionary sentence, or took “some other action.*’ We do not 
know how many districts used this form, for what period of time, or whether any district that used 
it also used a form indicating whether the government moved for, agreed not to oppose, or did not 
object to a sentence below the otherwise applicable guideline range. 

Tn .Tune 2005. the Judicial Conference approved yet another form, which listed reasons for 
sentences outside the guideline range as required by Booker, and contained boxes permitting the 
judge to indicate the government's agreement or lack of objection. It is my understanding that no 
district adopted this form until the late Fall of 2005, just before the posi-Booker period ended. 
According to the Booker Rqiort. only 2/3 of distticts are using this form today, and “to varying 
degrees.” Booker Report, stipr a note 1 , at v. 

^'See Downward Departures,,v«/7ranote3, at 60 (number of government initiated departures 
“may not reflect fully the extent to which the government acquiesces to downward departures 

granted by sentencing courts”); United States v. Lazenhy, F.3d , 2006 WL 569284 (8th Cir. 

2006) (Loken, J.) (prosecutor stated at sentencing diattiie defendant was similarly situated to a co- 
defeudant who received a much lower sentence and that the court could reduce her sentence based 
on her residence in a halfway house for which the Bureau of Prisons would give her no credit, but 
maintained that she “was not authorized” to support a variance). 

Booker Report, supra 1, at 71, Table 3. 
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• “[LJarge reductions below tiie minimum of the within-range sentence . . have 
decreased in the post-^ooAer time period. CK'erall, the courts are imposing below- 
range sentences more often but are not differing from the guideline sentence by a 
greater extent today compared to the two previous time periods.’'*^ 

• Courts are sentencing people to prison at a higher rate than before. Courts reduced 
sentences from a term of imprisonment to probation at a rate of only 10.3% post- 
Booker, while the rate w^as 14.5% pre-Protect Act and 13.3% post-Protect Act.'^ 

• At the conclusion of the post-Booker period, the rate of judicial below-guideline 
sentences was less, and the rate of within-guideline sentences more, than 
immediately following Booker}'’ 

II. Sex offenses 

Following release of the Booker Report, Chairman Sensenbrenner voiced strong concerns 
about sentencing patterns for certain sex crimes. The Chaiiman also went further to suggest that 
these concerns regarding sex crimes were significant enough that Congress should restrict judges’ 
discretion for all offenses, not just sex offenses.*' But sex offenses are such a minuscule percentage 
of the federal caseload that they cannot form a basis for any conclusions about overall sentencing 
trends, and should not serv’e as the basis for legislation regarding all federal cases. 

Sex crimes comprise a mere 2% of all cases sentenced post-Roo^cr.'^ There were a total of 
304 cases involving sexual abuse, sexual abuse of a minor and abusive sexual contact - roughly one- 


^id. at 63. 

^Id. 

“YJ. at 60, Fig, 4, 

"U.S. House of Representatives Committee on the Judiciaty'. F. James Sensenbrenner. Jr., 
Chairman, News Advisory (March 14, 2006) (“‘News .Advisory”). 

'"Booker Report, supra noto 1, at 1 19, Table 16 (1308 of 65,368 cases). 
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half of one percent ofthe 65,368 post-5««A'£/'cases.'' And ofthose 304 cases, 88.4% were sentenced 
within or above the guideline range or received govem-ment sponsored downward depaitures-'"^ This 
exceeds the overall within or above-guideline rate of 87.5%. Of the 144 sexual abuse cases 
sentenced. 90.9% received sentences w'ithin or above the guidelines or benefitted from government 
sponsored downward departures and only 9% or a mere 1 3 defendants received a below-guideline 
sentence.'' Those 13 defendants make up only .019% of all po%i-Booke}- cases. Of the 130 cases 
involving sexual abuse of a minor. 87.7% of defendants received within or above guideline 
sentences or received government sponsored downward departures."' Only 16 defendants received 
below guideline sentences.” 

Average sentence lengths in all but one category of sex crime have increased substantially 
from 'pvt-Booker sentences. The sentences for criminal sexual abuse increased from 144 post- 
Protect Aetto 1 58 months post-fiooAer. or nearly 10%. The sentences for exploitation of a minor 
(production of pomography) increased 30% from 162 to 209 months.'^ 

The Chairman cited a six-fold increase in below'-range sentences for defendants convicted 
of sexual abuse of a minor.'® The significance of this statistic shrivels in light of the fact that the 


'•Vr/. 


'7J. 


'Hd. 


'"Id. 


'7J. atllS, Table 15. 

’®News -Advisory, supra note 1 1 . 
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increase is based on the difference betw'een 2 below-guideline sentences post-Protect Act and 16 
below-guideline cases 'po^t-Booker?" The Chairman similarly pointed to a five-fold increase in 
below-range sentences for defendants convicted of sexual exploitation of a child."' This increase 
is based on the difference between 2 below-guideline sentences post-PROTECT .\ct and 10 below- 
guideline cases post-fi()^)A;^‘r.-' Tn light of the more than 65,000 cases sentenced since Booker, T 
would urge the Congi'ess not to base wholesale changes in federal sentencing policy on 26 cases. 

Aside from the minuscule number of cases at issue, the disparity inherent in the structure of 
the sex offense guidelines may provide some clues about certain kinds of below-guideline 
sentencing statistics. Native Americans comprise only 1.5% of the U.S. population, yet they were 
subject to more than half the sexual abuse convictions in federal court in 2001 through 2003.“^ Post- 
Booker, they make up 62.1% of federal offenders convicted of criminal sexual abuse, 39.5% of 
federal offenders convicted of sexual abuse of a minor, and 80% of federal offenders convicted of 
abusive sexual contact.-'' This is not because Native Americans commit these offenses more often 
than those of other races, but because offendei*s of other races are prosecuted for the same conduct 


-'^Booker Report, supra note 1 , at 1 1 9, Table 1 6. The spread is eight-fold. The difference in 
numbers may reflect the fact that the original version of the Booker Report contained some eirors 
inTable 16, 5(2(? Explanation of Revisions, «(pra note 2. 

-'News Advisory', supra note 11. 

^'Booker Report, supra note 1, at 1 19, Table 16. 

‘'Report of the Native American Ath’isory Group 21 (Nov. 4, 2003), 

http://w^'w.ussc.t>ov/NAAG/NativeAmerndf . (“NAAG Report’’); UnU'HD SlAlHS ShNlHNClNC; 
Commission. 2002 Sourcebook of Federal Sentencing Statistics at 14, Table 4 (”2002 
Sourcebook”): 2003 Sourcebook of Federal Sentencing Statistics at 16. Table 4 (”2003 
Sourcebook”). 

-''Booker Report, supra note 1, at E-1 1, Appendix E-IO. 
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in state court. Although their crimes are tire same, similarly situated defendants who are white, 
black or Hispanic, receive shorter sentences singly by virtue of the fact that they are not subject to 
federal prosecution. In November 2003, the Sentencing Commission’s Ad Hoc Advisor)^ Group 
on Native American Sentencing Issues (“Advisory Group’') reported that federal sentences in 2001 
and 2002 were more severe than slate sentences for sexual abuse offenses, and that the perception 
that Native .Americans receive harsher sentences for sexual abuse offenses than non-Native 
Americans was accurate.*- 

Notwithstanding these findings, penalties for sex offenses were then substantially increased 
by new mandatory’ minimums and direct guideline amendments in the PROTECT Act of 2003 and 
another round of amendments in 2004, Between 2002 and 2004. even without those increases 
reflected in the data, average sentence lengths for all sexual abuse offenses nearly doubled (from 58 
to 95.2 months) and mean sentence lengths nearly tripled {from 28 to 78 months).^'' These increases 
mean that the disparity between sentences imposed on Native Americans in federal court and 
sentences imposed on similarly situated offenders of other races convicted of the same conduct in 
state court has widened since the Advisory Group issued its report. 

Cases involving non-Native Americans may also present circumstances where rigid 
adherence to the guideline range may result in unwarranted and unintended severity. This point is 
illustrated in United States v. Bailey, 369 F. Supp. 2d 1090 (D. Neb. 2005). in which the district 
court (Kopf, .T.) departed from a guideline range sentence of 21 to 27 months to probation in a child 

-'N.A.AG Report, supra note 23, at 21-23. 

-'^’Compare 2002 Sourcebook at 29, supra note 23. at TableB with Unitrd States 
Sentencing Commission. Selected 2004 Sourcebook Tables at Table 13, at 
http:/7www,ussc-gov/.ANNRPT/2004./ selected 2004.pdf . 


7 



212 


pornography case. Bailey pled guilty to possession of child pornography in violation of 18 U.S.C. 
§ 2252(a)(4)(B). The government agreed the case was “unique” because the images were not 
consciously downloaded by Bailey but by the operating system, he viewed the images via the 
Internet only briefly, and he had no intention of retaining them. Bailey was examined by a 
psychologist who determined that he was not a danger to society. The probation officer who drafted 
the Pre-Sentence Investigation Report agreed that he was not a typical child pornography offender 
and his circumstances may wairant a sentence different from the calculated guideline. 

Prior to his arrest, Bailey had custody of his daughter, who periodically visited her mother. 
The daughter had returned home from these visits with bruises starting at age 4 and there w'as 
evidence that she was molested on more than one occasion by her mother's boyfriend. The matter 
was referred to police but charges w'ere not brought. Bailey lost custody of his daughter to her 
mother upon his airest, She was 9 years old. Social services investigating the household reported 
a high level of domestic violence between the mother and her boyfriend. They also found that 
another friend of the mother’s frequently sexually molested the daughter while babysitting for her.^* 
The district court carefully documented the emotional and physical trauma the daughter had 
endured. The judge examined the exhaustive social service process that led the state to return her 
to her father, even though he was charged widi a child pornography offense, and noted his efforts 
at counseling and rehabilitation as well as his daughter’s need to be in the stable, loving and safe 


-^Bailey, 369 F. Supp. 2d at 1093-94. 
‘Hd. at 1097-98. 
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home that he and his wife provided her. Bailey, he found, w'as critical to his daughter's recover)' 
from Post-Traumatic Stress Disorder."^ 

The guidelines range called for Bailey to serve 21 to 27 months in prison. The judge 
departed 8 levels to probation and imposed fines, lengthy probation, one year of home confinement 
with electronic monitoring, counseling and treatment.'” The government did not appeal ' 

111. Cooperation reductions without government motion 

The topic of sentencing below die guidelines range based on cooperation without a 
government motion was discussed at the hearing. There is a great deal we do not yet Icnow about 
this issue. The Commission’s Rqiort indicates that there have been 258 cases post-5ooA'C/' that were 
treated as variances based on cooperation without a government motion.’^ The Report explains, 
however, that in 1 14 of these 258 cases, the Commission does not know whether the government 
filed a substantial assistance motion, and therefore “some of these cases might involve govemment- 
sponsored reductions. further, of these 258 cases, cooperation was the sole basis for the variance 
in only 28 cases. This means that in the other 230 cases, the courts may have imposed the same 
sentence pre-fioo/rer without mentioning cooperation as a considei'ation. As a result, we do not 


^^Id. at 1099. 

’‘■'M at 1 103. 

’'District of Nebraska B Docket Report, United States v. Bailey, No. 4:02-cr-03040, at 
https://ecfned.uscourts.gOv/cgi-bin/dktRpt.Dl74352004l7296289-L 923 0-1 (last visited March 29, 
2006). 

’"Booker Report, supra note 1, at 1 13. 
at 114. 
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know how much of the reported effect of Booker is a change in description rather than a change in 
practice. 

Focusing on the remaining 28 cases in which cooperation was the sole basis for the 
departure, we do not know how many of tiiem might actually involve government motions. 
Moreover, even if all of these cases were without government motion, 28 cases in the year after 
Booker roughly corresponds w'ilh the 29 such cases in the 13-month post-Protect .A.ct period and the 
1 7 such cases in the 7-month pre-Protect Act period.''^ What appears to be a slight increase may well 
be a stable trend. 

It would also be helpful in evaluating diis issue to know the number of these cases appealed 
by the government, As discussed in my wTitten testimony, I was able to find only one case in which 
the government appealed a below-guidelines sentence based on cooperation without a government 
motion, and the sentence in that case was reversed;'^ Tt seems likely that the government would have 
appealed any cases in which it believed the district court had acted unreasonably, 

We also do not know’ anything about the facts of these cases. The '^vt-Booker caselaw 
reveals numerous e.xamples of thegovemment declining to file a substantial assistance motion where 
a motion would appear to have been justified and appropriate.^® Examination of the facts of the 

•'^'Booker Report, supra note 1, at 1 15 Table 14. 

^'See United States v. Crawford, 407 F.3d 1174 (11th Cir. 2005). 

^^Vnifed States v. Lazenby, 2006 WL 569284, at *2, *5 (8th Cir. Mar. 1 0, 2006) (defendant 
"cooperated with the government and stood ready to testify against other conspirators’’ at trial and 
at the sentencing of another coconspirator; she was “the first of her co-defendants to plead guilty “ 
and “her pledge of full cooperation played a role in the rapid guilty pleas entered by her 
conspirators, and in [the other conspirator] dropping objections to the offense as described in her 
PSR”): In re Sealed Case, 244 F.3d 961 . 963 (D.C. Cir. 2001) (defendant’s cooperation resulted in 
“superseding drug indictments against several individuals who thereafter pled guilty”): United States 
V. Anzalone, 148 F.3d 940, 941 (8th Cir. 1998) (government admitted defendant had substantially 
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below-guideline cooperation cases could well show that the government's decision to withhold a 
motion was not justified and that the court’s decision to sentence below the guidelines range was 
appropriate and furthered the interests of justice.’' 

Additionally, it would be worth examining by district data regarding below-range sentences 
based on cooperation without a government motion. As reflected in the Commission’s Report, the 
rate at w'hich the government sponsors below-guidelines range sentences varies widely by district.-'^ 
The government’s ‘irregular and inconsistent policies among the various districts" regarding 
substantial assistance motions results in widely divergent percentages of cases in w'hich the 
government makes such motions, varying from less than 5% to more than 40%. depending on the 
district.^^ There is not even agreement among the districts about what constitutes “substantial 


assisted in investigation and prosecution of membere of cocaine distribution conspiracy); United 
Statesv. Wilder. 15F.3d 1292, 1295 n.7{5thCir. 1994) (defendant testified before multiple grand 
juries, his cooperation led to several guilty pleas, and his cooperation was expected to result in 
additional future indictments): United States v. De la Fiieme. 8 F.3d 1 333. 1 339-40 ( 9th Cir. 1 993) 
(defendant cooperated in drug prosecution of family member); United States v. Knights. 968 F,2d 
1483. 1484-85 (2d Cir. 1992) (defendant testified at trial against co-defendant); United States v. 
Drown. 942 F.2d 55. 57 (1st Cir. 1991) (defendant’s cooperation led to the apprehension of two 
“significant cocaine ri'afficking targets,” he testified at trial against one of the apprehended cocaine 
traffickers, and heprovided information regai'ding another cocaine trafficking organization); United 
States V, Garda. 926 F.2d 125. 126-27 (2d Cir. 1991) (defendant’s early plea and offer to testify 
“br[oke] the logjam in a multi-defendant case.” resulting in guilty pleas by co-defendants), 

’’I have been able to locate one post-^rw^cr case w'here a district court took into 
consideration the defendant's cooperation widioutagovernment motion. In that case, the defendant 
provided information after he was sentenced which led to multiple indictments, including two for 
murder. United Slates v. Murray, 2005 WL 1200185, *2-3, *5 (S.D.N.Y. May 20, 2005) (granting 
resentencing after remand in light of Booker). The court found the defendant’s cooperation was 
“significant" and “goes to the heart of the characteristics of this Defendant and provides support for 
his genuine contrition." Id. at 5. 

’^Booker Report, supra note 1 , at 93-104. 

'"^See United States Sentencing Commission, Fifteen Years of Guidelines Senfendng: An 
A.ssessment of H om^ Weil the Federal Ciimitud Justice System Ls Achieving the Goals of Sentencing 
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assistance. Some of the cases in which courts imposed below-range sentences based on 
cooperation may well be the result of such regional anomalies. 

IV. The “reasonableness” appellate standard 

Tn his testimony before the Subcommittee on March 16. 2006, Department of .Tustice 
representative William W. Mercer stated that the government had filed approximately 122 appeals 
of below guideline sentences posi-Booker, many of which were still pending, and indicated that the 
“reasonableness” standard of review w'as so unfavorable to the government that it was not worth the 
resources to file more appeals. Again, 1 disagree. 

Of the 23 govemment appeals of below-guideline sentences listed in the Commission’s 
Report, the government prevailed in fifteen, which were reversed as unreasonable. Two more were 
remanded for further hearing and explanation in the district court."*' Only six wei'e affirmed as 
reasonable. This govemment win rate of 73.9% hardly indicates a standard of review unfavorable 
to the government. In the eight years for which there is data before Booker, the government 
prevailed on appeal of dowmvard departures at a lower rate in some years (ranging from 28-73%), 
a higher rate in others (ranging from 76-87%), and a lower rate overall at 7 1 .8%.*^ 


Reform, 103-04 (2004) (“Fifteen Year Study”). 

""^Linda Drazga Maxfield & John H, Kramer, Substantial Assistance: An Empirical Yardstick 
Gauging Equity in Current Federal Policy & Practice, 8-9, 26. available at 
l!UD:/.^vwv.M'issc-i^ov/oubhcat..>krcDort udf C’Substantia] Assistance’’); see also Cynthia Kwei Y ung 
Lee, Prosecutorial Discretion. Substantial Assistance, ami the Federal Sentencing Guidelines, 42 
U.C.L.A. L. Rev. 105, 125 (1994). 

""Booker Report, supra note 1, at 30, Ex. 2. 


Year 

#Tssiies 

#Reversed 

#Affirmed 

Govt Win % 

1996 

53 

41 

12 

77 

1997 

23 

20 

3 

87 

1998 

41 

26 

15 

63 
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“Reasonableness" review appropriately respects Ae district courts* expertise and vantage 
point in sentencing, but it is not a “rubber stamp.”^’ As the Commission ’s review of the appellate 
caselaw makes clear, evety circuit has held that the district court must begin by calculating the 
guideline range, the coirectness of which is review-ed de novo; that findings of fact, as always, are 
reviewed for clear error: that the district court must carefully articulate its reasons for the sentence; 
and that the more the sentence differs from the guideline innge, the more compelling must be the 
justification.'*'* 

There is further evidence that the government is not suffering under the reasonableness 
standard of review. In stark contrast to the government’s high 73.9% success rate in appealing 
sentences below the guideline range is the low rate of 1 2.5% at which defendants prevail on appeals 


1999 

25 

7 

18 

28 

2000 

15 

13 

2 

87 

2001 

25 

19 

6 

76 

2002 

32 

27 

5 

84 

2003 

63 

46 

17 

73 

Totals 

277 

199 

78 

71,8 


The Sentencing Commission produced tables on government appeals with affirmance rates 
beginning in the 1996 Sourcebook and continuing through the 2003 Sourcebook, the last one 
published. Because these tables count the number of issues rather than cases, the government’s 
success rate is based on the numbers of issues involving downward departures. These were 
government appeals of downward departures in §4A1.3 (over-representative criminal history). 
§5K2.0 (departures), §5K2.I0 (victim’s conduct), §5K2.11 (lesser harms), §5K2.12 (coercion and 
duress), §5K2,13 (diminished capacity), §5H1.4 (physical condition). §5H],6 (family ties and 
responsibilities), §5H1.10 (race, sex, national origin, creed, socio-economic status) and §5H1.12 
(lack of guidance as youth). 

^^Uuiled Stales v. Moreland, 437 f. 3d 424, 433-34 (4th Cir. 2006) (“Although this standard 
clearly requires a degree of deference to die sentencing decisions of the district court, 
'reasonableness’ is not a code word for ‘mbber stamp.’ Our task is 'a complex and nuanced’ one. 
requiring us to consider the extent to which the sentence imposed by the district couit comports with 
the various, and sometimes competing, goals of § 3553(a).”). 

'"'Booker Report, supra note 1 , at 24-30. 
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of sentences above the guideline range, all tiiemore striking because the rate of sentences above the 
range has doubled after In the single case in which a court of appeals reversed a with in- 

guideline sentence, the Eighth Circuit did not find that the 87-month guideline sentence was 
unreasonable. The circuit court instead held that the district court did not adequately consider a 
number of relevant factors, and therefore remanded for consideration of those factors.*'’ Tn the same 
case, the court reversed a 12-month below-guideline sentence of a similarly situated co-conspirator 
as being unreasonably low because, although her post-offense rehabilitation was ‘•dramatic,” a 
12-month sentence did not reflect the seriousness of flic offense and created unwarranted disparity 
compared with higher sentences imposed on less culpable members of the same conspiracy.*’ This 
case demonsmates that the reasonableness standard is working. 

Finally, the spate of below-guideline reversals under the reasonableness standard has no 
doubt contributed to the lower rate of below-guideline sentences at the end of the post-SooAerperiod 
than immediately after Booker.*^ While a stricter standard of review is likely to be unconstitutional 
and. would, denigrate the societal value of face-to-face sentencing, there is no evidence that a 
heightened standard, even if upheld, would cause alower rate of sentences below the guideline range 
than the reasonableness standard does. While flie government sometimes claims that the abuse of 
discretion standard established in Koon v. United States^ 518 U.S. 81 (1996), caused an increase in 
downward departures, the Sentencing Commission finds that Koon had little effect on the downw'ard 


*YJ. at 30, Ex. 2; id. at vii. 

^^’Unifed States v. Luzenhy, _ F.3d_, 2006 WL 569284 (8th Cir. 2006) (Loken, J.). 
^^rd. at ^^3-4. 

*^Booker Report, supra note 1 , at 60, Fig. 4. 
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departure rate, and that though the government rarely appealed departures after Koon, it was highly 
successful when it did.*‘^ Nor did the Commission find any clear effect on the rate of downward 
departures as a result of the Protect Act’s de novo standard of review, since departures were already 
declining before it was enacted.^''' 

V. Race and sentence length 

The Executive Summary to the Commission’s Report states that sentences for Black 
offenders were 4.9% longer than those for Whites and that sentences for “other races.” 
predominantlyNative Americans, were 10.8% longer.’' In the body ofthe Report, Judge Hinojosa’s 
testimony, and the Commission’s Fifteen Year Study, the Commission makes clear that this 
association between race and sentence length does not result from judicial racial bias, and that the 
primary causes of racial disparity in federal sentencing are built into certain sentencing rules, as well 
as the unreviewable exercise of prosecutorial discretion. Because the Commission’s multivariate 
analysis controlled for those rules and prosecutorial decisions, the data set forth in the Report does 
not reflect the primary causes of racial disparity. 

The sentencing disparity between White and minority offenders was small in the pre- 
Guideline era, but widened considerably in the Guidelines era. For example, by 1994, the number 
of months of imprisonment forBlack offenders was nearly double that for Whites, and has nairowed 

“Vi/, at 49-50 & n.257 (citing Mark T. Bailey, Feeney 's Folly: Why Appellate Courts Should 
Review Departures front the Federal Sentencing Guidelines with Deference, 90 low'a L. Rev. 269, 
296-97 (2004) (government rarely appealed departures after AToow, and w’as highly successful when 
it did, and Koon had little effect on departure rates)). 

■“W. at 52-54. 

''W., Executive Summary at\Hii. 

-Id. at B-22-39. 
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only slightly since then.'^’ According to die Commission, most of the disparity is due to differences 
in the seriousness of the offense and criminal history, and little if any is due to discrimination by 
judges/'^ A statistically significant amount of the racial sentencing gap, however, is due to the 
following guidelines, statutes and practices, which are not necessary' to achieve legitimate sentencing 
purposes:'^ 


Crack'powder ratio “The harms associated with crack cocaine do not justify its 
substantially harsher treatment compared to powder cocaine,"' and “[h]igh penalties 
for relatively small amounts of crack cocaine appear to be misdirecting federal law 
enforcement resources away from serious traffickers and kingpins toward street-level 
retail dealers.”-''^ 

Career Offender Guideline The careeroffcnderguideline dramatically overstates the 
risk of recidivism for offenders classified as career offenders based on prior drug 
trafficking offenses. Further, lengthy incapacitation of low-level drug sellers under 
the career offender guideline “prevents little, if any, drug selling; the crime is simply 
committed by someone else.”^’ Because these offenders are disproportionately 
Black, the career offender guideline has a disparate racial impact not justified by 
sentencing purposes.*** Nonetheless, the Commission, without explanation, limited 
the extent of a departure for criminal history score overstating the risk of recidivism 
of a career offender to one level.*** 


■‘'^Fifteen Year Study, supra note 39, at 115-16 & Fig. 4.2, 120-27. 
at 1 1 7. 

at 127. 113, 13L 134. 


■Hd. at 131-32. 


at 133-34. 


*77 at 133-34. 

*®U.S.S.G., App. C, amend. 651 (2004). 
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Criminal History Rules The use of non-moving traffic violations in the criminal 
history score may adversely impact min orities without advancing a purpose of 
sentencing/" 

Mandatory Minimum T.aws. Dmg Guidelines. Relevant Conduct Rules Mandatory' 
minimums have a disparate racial impact, create more disparity than downward 
departures, are costly, and have little effect on crime control.^’ The "drug trafficking 
guideline,” modeled on the mandatory minimum drug statute but broader, "in 
combination with the relevant conduct rule” increases "prison terms ... in many 
cases above the level required by the literal ter ms of the mandatory minimum 
statutes.”^^ 

Uneven charging practices The government uses statutory penalty enhancements 
based on prior offenses. 924(c) enhancements, and mandatory minimums 
"unevenly.” While not using these enhancements “can lead to more proportionate 
sentencing” that better serves die purposes of sentencing in particular cases, the 
government's “charging decisions disproportionately disadvantage minorities.”^’ 

Substantial Assistance Motions Tn a study published in 1 998, the Commission found 
that “factors that were associated with either the making of a §5K 1 . 1 motion and/or 
the magnitude of the departui'e were not consistent wdth principles of equity,” 
Legally irrelevant factors including race, gender, ethnicity and citizenship are 
“statistically significant in explaining 0K1.1 departures,” while legally relevant 


'’‘^Fifteen Year Study, supra note 39, at 134. 

*'See Id. at 21-22, 48; CoNS'iiTU llON Projec i ’s Sen i'hN(’lN(i iNiriA'ilVH, Principles for the 
Design and Reform of Sentencing Systems (June 7, 2005); American Bar Associahon, Report of 
the ABA Justice Kennedy Commission United SiatesSenilncinc Commission, 

Cocaine and Federal Sentencing Policy (May 2002); Federal Judicial Center, The 
Consequences of Mandatory Prison Terms (1994); Unitfd Statf.S Sf.NTF.NCIINCt C(JMMTSSI(W, 
Special Report to Congress: Mandatoiy Mininium Penalties in the Federal CriminalJustice System 
(August 1991); Federal Judicial-Center, 77/c Consequences of Mandatory Prison Terms (1994)\ 
Federal Mandatory Minimum Sentencing: Hearing Before the Subcommittee on Crime and 
Criminal Justice of the House Judiciary Committee, lOS"^ Cong., P Sess. 64-80 (1995) (Judge 
William W. Wilkins, Jr., Chairman, U.S. Sentencing Commission); Statement of John R. Steer 
Before the House Governmental Reform Subco mmi ttee on Criminal Justice, Drug Policy and 
Human Resources (May 1 1 , 2000); Leadership Conference on Civil Rights, Trial (2000); 

Paul J. Hofer, Federal Sentencing for Violent and Drug Trafficking Crimes Involving Firearms: 
Recent Changes and Prospects for Improvement, 37 Am. Crim. L. Rev. 4 1 (2000). 

‘^^'Fifteen Year Study, supra x\ott 39, at 48-49. 


at 89-91. 
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factors such as the type or benefit of cooperation, defendant culpability and offense 
type “generally were found to be inadequate in explaining §5K1 . 1 departures.” The 
unreviewability of prosecutors’ reasons for making substantial motions is “exactly 
[what] led to charges of unw'arranted disparity and passage of the SRA.’''^"^ 

After Booker, the courts have ameliorated die irrationality of some of these rules to some extent.'’' 

With respect to the possibility of judicial bias, the Commission has found that offense-to- 
offense and year-to-year fluctuations in racial effects on sentence length should not be assumed to 
reflect stereotyping or discrimination.®'^ Here, there was a statistically significant difference between 
black and white offenders’ sentences in drug cases post-Protect Act. but no significantly significant 
difference in drug cases Because drug cases comprise the largest proportion of the 

federal docket,'’® the situation apparently has improved '^osi-Booker. further, the Commission’s 
demographic analysis did not measure the effect of certain factors, such as the nature of criminal 
histor}' and the bail determination, which can affect sentence length tor reasons not due to racial 
bias/-’*’ “Tf it were possible to include these unmeasured factors in the models, the statistical 
significance and impact of these demographic variables would likely change.”’" 


^‘'Substantial Assistance, supra note 40, at 20-21 . 

Booker Report, supra note 1 . at x, 1 36-140 (courts imposed more below-guideline 
sentences for career offenders and these w'ere primarily drug cases); 126-131 (rate of below- 
guideline sentences in crack cases incTeased but sentence length remained the same) ; 79 (problems 
w'ith criminal history rules one of most frequently cited reasons for below-guideline sentence). 

®®Fifteen Year Study, supra note 39, at 125; Booker Report, supra note 1. at 108. 

‘^^^Booker Report, supra note 1 , at 1 08. 

‘^^''Fifteen Year Study, supra note 39, at 47. 

'^^"Booker Report, supra note 1, at 105 & nn.317-18. 

■'•'Id. at 106; Testimony of Ricardo H. Hinojosa at 14-15 & nn.41-42. 
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In sum, the “evidence shows tiiat if unfairness continues in the federal sentencing process, 
it is more an ‘institutionalized unfairness’ built into tiie sentencing rules themselves rather than a 
product of racial stereotypes, prejudice, or other forms of discrimination on the part of judges. ... 
Today's sentencing policies, crystallized into sentencing guidelines and mandatory minimum 
statutes, have a greater adverse impact on Black offenders than did the factors taken into account 
by judges in the discretionary' system in place immediately prior to guidelines implementation.”^’ 
VI. Increased judicial discretion achieves public purposes 

in response to questions at the hearing regarding the disparity created by the government’s 
disparate use of substantial assistance motions, the Department of Justice representative responded 
that such disparity helps protect the public, while consideration of statutory factors that are 
prohibited or discouraged by the Guidelines do not. 1 must take issue with both parts of the 
Department’s answer. 

First, when the government fails to reward cooperation fairly and equitably, it harms the 
public by discouraging others from assisting law enforcement. Second, as one would, expect, the 
purposes of sentencing identified by Congress - just punishment, deterrence, incapacitation and 
rehabilitation - are public purposes.’^ While Congi'css directed the Sentencing Commission to 
assure that the purposes of sentencing were effectively met and to minimize prison overcrowding,’^ 
the Commission has acknowledged that those goals have not been fully implemented.’'’ .^s aresult. 

^'Fifteen Year Study, supra note 39, at 135. 

^-ISU.S.C. § 3553(a)(2). 

’^28 U.S.C. §§ 991(b)(1), (2); 994(g). 

’“Fifteen Year Study, supranote 39, at 77-78, 139-140, 143. 
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before Booker, the courts were required to impose sentences in some cases that were unjust and 
wasteful. With the federal prison population now at 190,000 at a cost to the taxpayers of over $4 
billion per year, and the Bureau of Prisons at 40% overcapacity, the modest increase in judicial 
discretion to correct for the inefficiencies of Oie guidelines should be viewed as a positive change. 

One of the reasons that mandatory guidelines sometimes failed to promote public purposes 
is that the Commission prohibited or deemed “not ordinarily relevant many facts that can be 
directly relevant to those purposes.” For exan^le. the Commission has only recently performed 
studies revealing that the following factors, although cither prohibited or deemed “not ordinarily 
relevant” under the guidelines, reduce the risk of recidivism and the need for deterrence and 
incapacitation: 

• Recidivism rates decline steadily with age. 

• Lower rates of recidivism are associated with stable employment, educational level, 
family ties, and abstinence from drug use. 

• A lower risk of recidivism is associated with first offender status, i.e., no prior 
contact with the criminal justice system. 

• Drug trafficking offenders have the lowest rales of lecidivism. 


“^The Commission deemed “not ordinarily relevant”: age; education and vocational skills; 
mental and emotional conditions; physical condition; employment record; family ties and 
responsibilities unless the defendant w'as “irreplaceable;” public seivice, charitable and military' 
contributions. U.S.S.G. §§.'>Hi.l, 5H1.2, 5H1.3, 5H1.4, 5H1.5, 5H1.6, 5H1.1 1. The Commission 
prohibited consideration of a single aberrant act if the defendant had any “significant prior criminal 
behavior” even if so remote or minor that it was uncounted by the criminal history mles, or if the 
instant offense was drug trafficking subject to a mandatory minimum; lack of guidance as a youth 
or disadvantaged background; drug or alcohol dependence, gambling addiction; pei'sonal financial 
difficulties, economic pressures upon a trade or business; post-sentencing rehabilitative efforts no 
matter how exceptional: diminished capacity if the offense involved a threat of violence, or where 
diminishedcapacity was caused by voluntary use of drugs or other intoxicants. U.S.S.G. §>; 5H1,4. 
5H 1 . 1 2, 5K2. 1 2, 5K2. 1 3, 5K2. 1 9, 5K2.20(c). 
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• The career offender guideline vastly overstates the risk of recidivism when the 
predicates are drug offenses. 

• Certain minor offenses included in the criminal history score, such as non-moving 
traffic violations, do not clearly promote sentencing purposes. 

• Programs to reduce drug use and provide education would have a high cost-benefit 
value.'^“ 

After Booker, the most frequent reasons for below-guideline sentences are the overstatement 
of the seriousness of risk of recidivism by the defendant’s criminal history score, the defendant’s 
fami ly ties and circumstances, and purposes of sentencing that would better be achieved by a below- 
guideline sentence,^’ The courts have more frequently imposed below-guideline sentences for first 
offenders and career offenders, primarily in drug cases.^® Courts rely on age and poor health more 
frequently than in the past, because elderly or ill defendants present a low risk of recidivism and it 


■'‘■’Unttfd States Sentf.NCTOG Commission, Measuring Recidivism: The Criminal History 
Computation of the Federal Sentencing Guidelines, 9, 12-13, 15-16 (May 2004)(“Measuring 
Recidivism’"); Fifteen Year Study, supra note 39, at 133-34. 

’^Booker Report, note l.at 79. Sec, e.g.. United Stares v. Gorsuch,404 F. 3d 543 (1st 
Cir, 2005) (“serious mental illness, maternal responsibilities, and lack of a criminal record [are] 
more relevant than under the prc-Booker regime of mandatory guidelines”); United States v, 
Antonakopoulos, 399 F,3d 68 ( 1 st Cir. 2005) (defendant was caretaker for brain damaged son though 
there were alternative means of care); United States v. Haidley, 400 F.3d 642, 645 (8th Cir, Mar. 1 6, 
2005) (defendant used embezzled money for her child's high medical expenses, and had two young 
children at home); United States v. WilHanis, 432 F.3d 621 (6th Cir. 2005) (departure in felon in 
possession case was appropriate where defendant’s prior felony was 15 years old, no new offenses 
in interim); United States v. Clay. 2005 WL 1076243 (E.D. Tenn. May 6, 2005) (defendant was 
neglected and abandoned by his addicted mother, his only male role models were drug dealers, he 
re-established ties with his children and lived drug free for a year after the offense). 

’^Booker Report, .supra note 1, at 132-140. See, e.g.. United States v. Moreland, 437 F.3d 
424 (4th Cir. 2006) (decision to vary in career offender case based on small amounts of drugs and 
lack of violence in past and current offenses was reasonable, but unreasonable in extent); United 
States V. Hued. 338 F, Supp. 2d 453 (S.D.N.Y. 2004) (first offender guilty of storing heroin, not 
involved in planning criminal conduct, and involved for limited duration which w'as marked 
deviation from otherwise law-abiding life). 
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is so costly to house them.^ While courts alm ost never considered employment record, education, 
or rehabilitative or treatment needs because of the restrictions imposed by the guidelines, they are 
considering those issues now to the extent they promote public purposes.**” 

The Commission has also found that sentences for many drug offenders are greater than 
necessary to achieve legitimate sentencing purposes, result in unwairanted unifoimity among 
offenders of widely divergent levels of culpability, are the major cause of prison population growth, 
and ai'e a primary cause of racial disparity.*’ In a study published in 1994, the Department of Justice 
concluded that a substantial number of federal drug offenders played minor functional roles, had 
engaged in no violence, and had minimal or no prior contacts with the criminal justice system. 
Though these offenders “are much less likely than high-level defendants to re-offend” and “a short 
prison sentence is just as likely to deter them from future offending as a long prison sentence,” they 
“still receive sentences that ovadap a great deal with defendants w'ho had much more significant 
roles in the drug scheme.” The Depanment recommended that the resources expended on these low- 
level drug offenders “could be used more efficiently to promote other criminal justice needs. 


^^See, e.g., United States v. Ryder, 414 F.3d 908, 920 (8th Cir. 2005) (advanced age and 
serious medical problems indicated no risk of recidivism and burden on prison system): United 
States V, Lata. 4 1 5 F.3d 107. 1 1 3 ( 1 st Cir. 2005) (though age and infirmity were discouraged bases 
for departure, they may be considered undei- 3553(a), especially where they diminish the risk of re- 
offense). 


^‘ Booker Report, supra note 1, at 80-83; compt/rc 2003 Sourcebook, .V!tp/Y/ note 23, at Table 
25A. See. e.g.. United States v. Spigner, 416 F.3d 708 (8th Cir. 2005) (sentence below guideline 
range would be appropriate to provide treatment of severe kidney failure in most effective manner). 

^'Fifteen YearStudy,,VHpranote39, at 47-55, 76, 132, 134. The Commission attributes 75% 
of the more than doubling of drug sentences to the mandatory minimum laws, and 25% to its own 
independent actions. Id. at 102. 138-39. 

^“United States Department of Justice, An Analysis of Non-Violent Drug Offenders with 
Minimal Criminal Histories, Executive Summary 2-5 (February 4, 1994)(“DOJ Drug Offender 
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In the '^os.X-Booker period, approximately 26% of all drug offenders had no prior contact with 
the criminal justice system whatsoever,**’ and drug trafficking offenders comprised 38% of all first 
offenders.’*'* Of all first offender cases in which courts sentenced below the range, 36% were drug 
cases, and of all first offender cases in w'hich the government sponsored a below-guideline sentence. 
54% were drug cases.**' While this did not reduce the average length of drug trafficking sentences 
overall,**^ it does appear' that public purposes were better served and resources saved in these cases. 
VIL Mandatory guidelines are not responsible for reduced crime rates 

For many of the reasons just stated and others, 1 must also take issue with the Department 
of Justice’s claim that mandator)' guideline sentences are responsible for reducing the crime rate 
overall and the rate of violent crime in particular. To begin with, because the incarceration rate 
includes all offenses, but the crime rate measures only property and violent crime and not drug 
offenses, comparing the crime rate to the incarceration rate makes it appear as if increased 
incarceration has led to a greater reduction in crime than it actually has.*’ The drop in the crime rate 


Analysis”). 

^^See Booker Report, .s/zprunote 1. atE-18 (61 12 drug offenders were first offenders); D-6 
(approximately 23,000 drug offenders). 

at 134. 

at E-18 (866 of 2378 total, 2012 of 3682 total). 

*Hil. at 130, D-18. 

*’The Sentencing Project. Incarceration and Crime: A Complex Relationship at 2 (2005) 
("Incarceration and Crime”): see a&o Frank O. Bowman. TTl, The Failure ofrhe Federal Sentencing 
Guidelines: A Structural Analysis, 105 Colum. L. Rev. 1315. 1332-33 (May 2005): Henry Ruth & 
Kevin Reitz, The Challenge ({f Crime: Rethinking Our Response 5, 15-18 (2003). 
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is due to declines in violent and property offenses, whicli are prosecuted primarily by the states.’'^ 
Further, three-quarters of the decline in violent crime in the 1990s was due to factors other than 
incarceration, such as economic trends and employment rates.**® 

According to a study cited by the Department of Justice, only 1 4.8% of federal inmates in 
1 997 were convicted of a violent offense, while 62.6% were convicted of a drug offense. 1 4.8% of 
a public-order offense, and 6.8% of a property' offense.®”' Federal drug offenders are primarily low- 
level couriers or street dealers (59-66% for cocaine base and powder offenders in 2000), had no 
weapon involvement (85.2% in 2003), and are in Criminal History Category 1 (55,1% in 2003).®' 

As the Commission and the Department of Justice have found, drug crime is driven by 
demand, and low-level dealers and couriers are easily replaced.®’ Thus, even while the federal 
prison population has increased from 24,000 to 190,000 in the guideline era, drug use rates have 
remained substantial and even increased over the past few years.®' The answer, according to the 
Sentencing Commission and other rq?utable researchers, is drug treatment, education, and 
intervention in at-risk families, not more federal incarceration.®* 

‘‘^Incarceration and Crime, supra note 87, at 6-7. 
at 4. 

^‘'SeeBmeaxiof insticeSiatistics, Correctional Popuhtions of the United States, 1997, Table 
4.3 (Nov. 2000), htt]v.7vvww^cjp.usdcu.gov.%'s.d?^b.'pd^^'cpus9'?.pdf ■ 

®’lncarceration and Crime, note 87, at 6-7; 2003 Sourcebook, supra note 23, at Tables 

37, 39. 

®“Fifteen Year Study, supra note 39, at 1 34; DOJ Drug Offender Analysis, supra note 82. 

®Tncarceration and Crime, supra note 87, at 6-7. 

®*Measuring Recidivism, supra note 76, at 15-16; Incarceration and Crime, supra note 87, 
at 8, and Rand Corporation studies cited therein finding that if a small portion of the budget 
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VTTl. Regional disparity 

According to the Commission Report, the same regional differences in sentencing practices 
that existed prior to Booker continue to exist after BookerP- At 23.7%, the rate of government- 
sponsored below-range sentences is double that of all other below-range sentences, and this accounts 
for the widest variation among districts.^'' As before Booker, the most significant cause of 
unwarranted regional disparity is the government’s own policies and practices.^^ 

Mr. Mercer called it “troubling” that different districts within the same circuit have different 
rates of within-guideline sentences. These differences long preceded the past twelve months. As the 
Commission noted in its Fifteen Year Study, differences among districts within the circuits were 
always more pronounced than differences among the circuits. Besides differences in judicial 
departure rates, “composition of the caseload and the role of government-sponsored departures were 
shown to be important determinants of interdistrict variations.”'-’*’ T o suggest that differences among 
districts shows anything about the effect of Booker is therefore potentially misleading. 

The Sentencing Commission has not reported whether inter-district disparity has increased 
or decreased after Booker, but it does report that the spread between the districts with the lowest and 
highest government-sponsored rates is much greater than that between the districts with the lowest 


cuiTently dedicated to incarceration were dedicated to treatment, education and families, it would 
reduce drug consumption by many tons and save billions of taxpayer dollai's. 

‘^"'Booker Report, supra note 1 , at \aii. 

‘•'YJ. at 90-9 1 , 92, Figs. 1 0 & 1 1 . 

‘^^Fifteen Year Study, supra note 39, at 102, \4\-, see also id. at 89-92, 103-107, 1 12. 

'YJ. at 85. 
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and highest judicial rates.®® The difference for judicial below-guideline sentences may actually have 
decreased after Booker if the data overstates the rate of judicial below-guideline sentences for the 
District of Massachusetts. Professor Frank Bowman has studied the data and concluded that any 
increase in regional disparity is statistically insignificant, and further, that Booker appears to have 
caused less inter-district disparity than did the Protect Act.'-'” 

Further, claims of inter-district disparity are meaningless without the data to “fully compare 
the offenders and the offenses for which diey are convicted.”’"' The Commission defines 
“unwarranted disparity” as “different treatment of imlividual offenders who are similar in relevant 
ways, or similar treatment of individual offenders who differ in characteristics that are relevant to 
the purposes of sentencing,” and recognizes that there is no unwarranted disparity “when sentencing 
decisions are based only on offense and offender characteristics related to the seriousness of the 
offense, the offender’s risk of recidivism, or some othei' legitimate purpose of sentencing.”'"' 
However, the Commission acknowledges that it lacks “good data on all legally relevant 
considerations that might help explain differences in sentences,” and that the “lack of data is 
especially severe regarding circumstances that mightjustify departure from the guidelines,” because 
it does not collect data on offense and offender characteristics that may justify a sentence outside 

®®Booker Report, .vi/pra note 1, at 90-91, Figs. 10 & 11 

'"‘Frank 0. Bowman 111, The Year of Jubilee. ..or Maybe Not: Some Preliminary 
Oh.sefvalions about the Operation of the Federal Sentencing System After Booker, at **37-44, 

forthcoming in 43 Houston L. Rev. (2006), available at http:/.-ssm.corjvtibstract~8825 ( ) 7. 

Professor Bowman does not distinguish between judicial and government-sponsored variation. 

‘"‘General Accounting Office, Federal Drug Offenses. Departures from Sentencing 
Guidelines and Mandato/y Minimums, Fiscal Years 1999-2001 at 1 (October 2003). 

’'^-Fifteen Year Study, supra note 39, at 80, 1 13 (emphasis in original). 
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the guideline range unless a departure was actually granted.'*” Thus, if a defendant in District A 
receives a below-guideline sentence for extraordinary family circumstances, the Commission records 
the reason, then reports it as “non-compliant.” Ifa similarly situated defendant in District B receives 
a guideline sentence, the Commission collects no information about her extraordinary family 
circumstances and reports the sentence as “compliant.” De^ite the labels, the Commission’s data 
does not tell us whether the defendant in District A received unwaiiunted leniency or the defendant 
in Disti'ict B received unwarranted severity. 

IX. The Booker Opinion 

During the hearing Mr. Feeney and T could not agree on the number of Supreme Court 
Justices who believe binding guidelines are unconstitutional. T expressed the view that at least five 
Justices had held mandatory guidelines unconstitutional \\xBooker. Mr. Feeney expressed the view 
that seven Justices believed binding guidelines were constitutionally permissible. Given that there 
are only nine Justices, the only way 1 can reconcile our difference is if there was some confusion 
regarding the identity of the fact-finder. 

My statement was premised on the assumption that the tacts used to determine the binding 
guideline range were to be foundby ajudgeradierthanajuiy. It is clear from that Justices 

Stevens, Souter, Scalia. Thomas and Cinsburg believe the Sixth Amendment prohibits increasing 
a mandatory guidelines range based on judicial fact-finding. Only four justices (Breyer. Rehnquist. 
O’Connor, and Kennedy, two of whom are no longer on the Court) e.xpressed the view that 
mandatory guidelines are constitutional even if the facts are not submitted to a jury. 
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On the other hand, if Mr. Feeney was thinking of binding guidelines driven hy jury fact- 
finding, then I believe he has undercounted the number of Justices on the Booker Court who would 
uphold binding guidelines. Indeed, all nine justices in Booker would find mandatoiy guidelines 
constitutional if the facts used to increase the guideline range were admitted by the defendant or 
submitted to a juty' and proved beyond a reasonable doubt. In the event T am incorrect about the 
reason for the disagreement between Mr. Feeney and me , I would certainly welcome the 
opportunity to address the basis for Mr. Feeney’s position if he is willing to identify the seven 
Justices to which he refers and the opinions from which he infers their willingness to uphold binding 
guidelines driven by judicial fact-finding. 

X. Conclusion 

I again thank the Subcommittee for the opportunity to address these important issues. 1 hope 
this supplemental submission is of assistance in the Subcommittee’s work, and T would be pleased 
to answer any additional questions the Subcommittee might have. 

Sincerely, 

James E. Felman 
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I submit the attached statement in the hope that it will be of use in your consider- 
ation of appropriate responses to the Supreme Court’s recent decisions regarding the 
constitutional status of the Federal Sentencing Guidelines. My statement deals with 
a discrete but extremely important feature of the current federal sentencing scheme: 
the composition of the Federal Sentencing Commission. Congress’ decision three 
years ago to amend the Sentencing Reform Act by stripping the judiciary of manda- 
tory representation on the Sentencing Commission is extremely problematic, both 
for prudential and constitutional reasons. I urge you to reconsider this aspect of the 
Feeney Amendment for the reasons that follow in my statement. 

My interest and expertise in this matter stems from a twenty-year legal career 
focused almost exclusively on issues of criminal justice: fourteen years as a scholar 
of the American criminal justice system on the faculty of Harvard Law School, four 
years as a staff attorney representing indigent defendants in the District of Colum- 
bia courts, and two years as a judicial law clerk on the Federal Court of Appeals 
for the District of Columbia Circuit and the United States Supreme Court. I include 
a copy of my curriculum vitae with my statement. 

If there is any further information or assistance that I can provide, I can be con- 
tacted by telephone at (617) 496-5457 or by e-mail at steiker@law.harvard.edu. 

Respectfully submitted, 

Carol Steiker 
Professor of Law 

PREPARED STATEMENT OF STATEMENT OF CAROL S. STEIKER, PROFESSOR OF LAW, HAR- 
VARD LAW SCHOOL, TO THE SUBCOMMITTEE ON CRIME, TERRORISM AND HOMELAND 
SECURITY, OF THE HOUSE JUDICIARY COMMITTEE, REGARDING MARCH 16, 2006, HEAR- 
INGS ON APPROPRIATE RESPONSES TO THE SUPREME COURT’S RULINGS ON THE FED- 
ERAL SENTENCING GUIDELINES 

Prudential and Constitutional Reasons to Correct the PROTECT Act’s 
Elimination of Mandatory Judicial Representation on the Federal Sen- 
tencing Commission 

I. Requiring Judicial Involvement on the Commission Serves Important 
Goals 

Title IV of the Prosecutorial Remedies and Other Tools to End the Exploitation 
of Children (“PROTECT”) Act, (the “Feeney Amendment,”) altered federal sen- 
tencing law by changing the composition of United States Sentencing Commission.^ 
The Feeney Amendment eliminated the prior mandatory involvement of at min- 
imum three federal judges on the Commission; on the contrary, the Feeney Amend- 
ment required that not more than three members be judges.^ In implementing such 
a drastic change. Congress provided no notice, opportunity for discussion, or solicita- 
tion of contrary views.® In doing so, it overlooked the important benefits of requiring 
judicial membership on the Commission and instituted a Commission that violates 
the separation of powers. 

A. Judges are uniquely qualified to serve on the Sentencing Commission 

The United States Sentencing Commission has two purposes: to “establish sen- 
tencing policies and practices for the Federal criminal system,” ^ and to “develop 
means of measuring the degree to which the sentencing, penal, and correctional 
practices are effective in meeting the purposes of sentencing. . . .”® In order to ac- 
complish these goals, it is vital that the Federal Sentencing Commission have first- 
hand knowledge of variations in offenders and offenses, the way in which sentences 
are applied, and the considerations that go into sentence determination. Judges - 
more than any other group - understand the particulars involved in sentencing. 
They learn the details of each crime and each defendant; they hear arguments from 
both the prosecution and the defense; they receive input from parole officers and 
family members - both of defendants and victims; they see and respond to changes 


iSee PROTECT Act, Pub. L. No. 108-21 § 401. 

2 Pub. L. No. 108-21 § 401(n)(l). 

®See, e.g. 149 Cong. Rec. S5137— 01, 5145 (daily ed. Apr. 10, 2003) (statement by Sen. Leahy) 
(stating, “the Feeney amendment. . .was added to the bill on the House floor after only 20 min- 
utes of debate.”). 

'‘28 U.S.C.A. § 991(b)(1). 

S28U.S.C.A. § 991(b)(2). 
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over time in crime commission and enforcement. Judges have the everyday, ground 
level, case-by-case view of sentences in action. In fact, this first-hand knowledge of 
the law’s interaction with real parties and facts is why Congress placed the Federal 
Sentencing Commission in the Judicial Branch of the government.® In upholding the 
constitutionality of the original Sentencing Reform Act in Mistretta v. United States, 
the Court stressed that “judicial participation on the Commission ensures that judi- 
cial experience and expertise will inform the promulgation of rules for the exercise 
of the Judicial Branch’s own business - that of passing sentence on every criminal 
defendant.”^ It would defy the Court’s understanding of the nature of the Commis- 
sion and defeat the Commission’s very purpose to take away the expertise that Con- 
gress initially built into its structure. 

Unlike prosecutors, defense attorneys, or legislators, judges are also uniquely po- 
sitioned to provide a long-term view of sentencing. An appointment to the federal 
judiciary is for life, and a judge may spend years on the bench before sitting on the 
Commission. Prosecutors and defense attorneys rarely spend as much time in their 
respective capacities. This is true of the current Commission membership.® 

Judges are also less susceptible to political pressure and sudden shifts in popular 
opinion than are prosecutors.® A sudden rise in crime will not prompt a Commis- 
sioner-judge to take extreme but perhaps unwise measures in order to satisfy imme- 
diate demands for harsher punishment. Additionally, unlike prosecutors or defense 
attorneys, judges do not spend their careers either trying to convict defendants or 
trying to acquit them. Rather, they are able to focus on the criminal justice system 
as a whole: with the benefit of all relevant arguments, they are more likely to be 
able to take a balanced view.'^® Of course, prosecutors and defense attorneys have 
experience in the criminal justice system too, but the nature of the adversary sys- 
tem demands that they advocate zealously for their perspective, making it difficult 
for them to be as open to competing values. 

Moreover, judges will tend to be highly qualified even without significant experi- 
ence on the bench. That they have passed the uniquely rigorous selection process 
applied to federal judges indicates a Congressional belief in their qualifications to 
determine and apply the law, including appropriate sentences. 

Finally, the guidelines promulgated by the Commission are not applied by pros- 
ecutors, defense attorneys, or legislators; they are applied by judges. Judges thus 
have the most clear-eyed view of how adversaries on both sides might seek to ex- 
ploit “loopholes” in the guidelines. They also have a unique perspective on how 
judges will respond to guidelines once promulgated. Judges can most effectively ad- 
vise the Commission on how to make their policy goals apply in practice. That other 
judges will consider guidelines promulgated with substantial judicial input more 
credible further proves the value of having more, not fewer, judges. 


®See Mistretta v. United States, 488 U.S. 361, 396 (1989) (“Congress placed the Commission 
in the Judicial Branch precisely because of the Judiciary’s special knowledge and expertise.”). 
See also S. Rep. No. 98—225, at 159 (1983) (Senate Report on the Sentencing Reform Act) 
(“Placement of the commission in the judicial branch is based upon the committee’s strong feel- 
ing that even under this legislation, sentencing should remain primarily a judicial function.”). 

'^Mistretta, 488 U.S. at 407. 

®The Commission Chair - Judge Ricardo H. Hinojosa - has served as a federal judge for 23 
years. Judge Ruben Castillo has spent 12 years as a federal judge, in addition to four years 
as an Assistant United States Attorney. Chief Judge William K. Sessions has served on the fed- 
eral bench for 11 years, in addition to 4 years as a public defender. In contrast. Vice Chair John 
R. Steer has no direct experience in the criminal justice system. Commissioners Beryl A. Howell 
and Michael E. Horowitz served as Assistant United States Attorneys for 6 years and 8 years 
respectively, and neither holds that position currently. 

®See, e.g., a statement by the President of the American Bar Association: “By overriding the 
Sentencing Commission and legislatively rewriting the Guidelines, the Feeney Amendment 
threatens the legitimacy of the Commission. The Commission was created by Congress to ensure 
that important decisions about federal sentencing were made intelligently, dispassionately, and, 
so far as possible, uninfluenced by transient political considerations.” Letter from Alfred P. 
Carlton, Jr., President of the American Bar Association to Senator Orrin G. Hatch, (Apr. 1, 
2003), available at http:// www.nacdl.org/departures. See also Paul J. Hofer & Mark H. 
Allenbaugh, The Reason behind the Rules: Finding and Using the Philosophy of the Federal Sen- 
tencing Guidelines, 40 Am. Crim. L. Rev. 19, 28 (2003). “[M]any guideline amendments are not 
initiated by the Commission based on research identifying flaws in the existing rules. The 
Guidelines are often amended because Congress directs the Commission to increase sentences 
for a particular type of crime, often a crime that has received media attention. For example, 
in 2000, Congress directed the Commission to increase penalties for trafficking in the 'club drug’ 
MDMA, commonly known as ‘ecstasy.’ The Commission responded with an amendment doubling, 
and in some cases tripling, penalties.” 

i®See, e.g., Statement of Senator Leahy: “Judges are extremely valuable members of the Com- 
mission. They bring years of highly relevant experience, not to mention reasoned judgment, to 
the table.” 149 Cong. Rec. S5137— 01, 5146 (daily ed. Apr. 10, 2003) (statement of Sen. Leahy). 
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B. Requiring judicial membership on the Commission insulates judicial 
members from Executive Branch pressure 

Even though the Commission can benefit from judicial members’ expertise wheth- 
er or not their participation is required, a guarantee that some members of the 
Commission will be from the judiciary helps ensure that judicial members will be 
insulated from Executive Branch pressure in their decision-making. Judicial mem- 
bers on the Commission serve under the awareness that the President is under no 
obligation to replace them with other judicial members. They also know that the At- 
torney General or his representative, as an ex officio member of the Commission, 
will be aware to every last particular of the nature of their participation on the 
Commission. Therefore, without a legislative requirement that judges will be part 
of the Commission, judicial members may feel compelled either to comply with or 
be more accommodating to the demands or desires of the executive so as to preserve 
the possibility that there will be continued judicial representation on the Commis- 
sion after their terms have been served. There is thus always the danger that judi- 
cial members on the Commission will act in response to fear of executive retaliation 
rather than from considered judicial expertise, depriving the Commission of the ben- 
efits of judicial participation in the first place. Requiring that judges be a part of 
the Commission allows judicial members to provide their expertise with the reassur- 
ance that continued judicial participation will not be subject to the demands or 
whims of the chief executive.^^ 

C. Judicial participation is necessary to avoid self-dealing by the Execu- 
tive Branch 

Without a requirement of judicial membership on the Commission, the Executive 
Branch could potentially have full control of the Commission. Because the Executive 
Branch already holds a significant amount of power in sentencing decisions, a lack 
of judicial membership concentrates too much power in that branch and creates a 
situation where the only effective discretion in the sentencing process is the discre- 
tion of the executive. The executive would be able to determine, through the Sen- 
tencing Commission, the appropriate level of punishment for any given offense, en- 
hancing and perhaps even perverting the power it already holds to prosecute those 
offenses. Without judicial involvement, the executive could engage in a form of “self- 
dealing” and use its control of the Sentencing Commission to benefit itself and make 
certain kinds of prosecution easier. For example, the Commission could enhance 
sentences attached to specific lesser crimes that are easier to prosecute to provide 
the executive with larger bargaining chips in pursuing more serious crimes that are 
more difficult to prosecute. The concentration of power in one branch in sentencing 
raises serious concerns that could be alleviated by a judicial “check” in the form of 
judicial participation on the Commission. 

D. Judicial membership is necessary to avoid the appearanee of unfairness 

Even if judicial members of the Commission do not in fact feel pressure to con- 
form to the desires of the Executive Branch, and even if a Commission fully con- 
trolled by the Executive Branch does not engage in self-dealing, judicial membership 
on the Commission is necessary to avoid the appearance of improper influence and 
unfairness. Though judicial members may try to make their decisions free from Ex- 
ecutive Branch influence, they may be perceived by the public as compromised by 
the undue influence of the executive through its appointment powers - decisions, es- 
pecially unpopular ones, that may have been motivated by independent concerns 
will be questioned and potentially undermined by the fact that judicial membership 
on the Commission is not guaranteed and subject to the desires of the executive. 
Similarly, if the Executive Branch takes full control of the Commission, it will po- 
tentially undermine public confidence in the justness and fairness of the sentencing 
process and the federal criminal justice system. Our adversary system is premised 
on the idea of zealous partisanship by adversaries, presided over neutrally by 
judges, and ultimately resolved through sentencing after conviction by those same 
neutral judges.p If one of the adversary parties in the system, the Executive Branch, 
is given complete control over all decisions made by the Commission, it can create 
the perception that the executive is both prosecuting and sentencing at the same 


The Supreme Court has long recognized the constitutional significance of the chilling effect 
of fear of retaliation in the First Amendment context. See, e.g., Buckley v. Valeo, 424 U.S. 1, 
68 (1976) (“It is undoubtedly true that public disclosure of contributions to candidates and polit- 
ical parties will deter some individuals who otherwise might contribute. In some instances, dis- 
closure may even expose contributors to harassment or retaliation.”). 
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time. Regardless of the actual fairness and justness of prosecutions by the executive, 
the legitimacy of its decisions will have been compromised by its complete and po- 
tentially corrupting control of the sentencing process. Thus, a guarantee of judicial 
membership on the Commission can help uphold in the eyes of the public and of 
defendants both the legitimacy of the Commission’s decisions and of the Executive 
Branch’s powers. 

II. Failure to Mandate Judicial Involvement Violates Separation of Powers 
Doctrine 

In addition to raising important prudential concerns about fairness within the ad- 
versarial system, the elimination of required judicial participation on the Sentencing 
Commission raises fundamental questions about the very constitutionality of such 
an organization. As the Supreme Court has held, “the separation of governmental 
powers into three coordinate Branches is essential to the preservation of liberty.”^^ 
By vesting sentencing decisions primarily in the Executive Branch, the Feeney 
Amendment’s change in the necessary composition of the commission violates the 
separation of powers doctrine in two significant ways. It unites the power to pros- 
ecute, a purely executive function, with the power to sentence, a judicial function; 
additionally, the allocation of traditionally judicial responsibilities to the Executive 
Branch encroaches upon judicial authority while aggrandizing executive oversight. 

A Sentencing Commission with no judicial involvement falls exclusively within the 
purview of the Executive Branch as a matter of functional reality. With no man- 
dated judicial involvement on the Commission, all sentencing decisions will in some 
way be connected to the executive branch. This degree of executive power mirrors 
presidential oversight of “independent agencies,” which fall within the scope of the 
Executive Branch.^® In independent agencies, the President retains appointment 
power, at minimum, of the chief administrator; the agency then formulates rules 
and performs other functions. Likewise, a Sentencing Commission without manda- 
tory judicial membership will contain only Presidential appointees who may act de- 
void of any input from judicial actors, despite their unique experience and expertise 
on the issue and the long history of judicial control of the sentencing rules and proc- 
esses. As one court has held, “[t]his concentration of sentencing power in the Execu- 
tive Branch is unprecedented.”^^ 

By functionally embedding the Sentencing Commission within the Executive 
Branch, the Feeney Amendment unconstitutionally united the prosecutorial and 
sentencing powers within one governmental sector. In Mistretta, the Supreme Court 
upheld the then-required appointment of at minimum three judges to the Sen- 
tencing Commission. Rather than finding a separation of powers violation due to ju- 
dicial involvement, the Court instead speculated that Executive responsibility for 
“promulgating sentencing guidelines” might “unconstitutionally. . .unite[] the 
power to prosecute and the power to sentence within one Branch.”^® Mandated judi- 
cial involvement was therefore central to the Court’s upholding of the prior struc- 
ture of the Sentencing Commission. In criminal cases, the prosecutor is an executive 
actor. The judiciary is prohibited from encroaching on the executive’s wide discretion 
in bringing charges and trying cases, except in rare cases like overt race discrimina- 
tion in jury selection.^® Likewise, the Executive Branch must refrain from infringe- 
ment on the judiciary’s role as the neutral sentencer. Placing the development of 
sentencing standards within the purview of the executive gives this branch both 
wide discretion in bringing charges, along with the ability to impact sentencing by 


The importance of the appearance of the independence of the judiciary in its adjudicative 
role is a longstanding concern. See, e.g., Hobson v. Hansen, 265 F. Supp. 902, 931 (D.D.C. 1967) 
(“The need to preserve judicial integrity is more than just a matter of judges satisfying them- 
selves that the environment in which they work is sufficiently free of interference to enable 
them to administer the law honorably and efficiently. Litigants and our citizenry in general 
must also be satisfied.”). 

12 Mistretta v. Unitecl States, 488 U.S. 361, 380 (1989). 

“See United States v. Detwiler, 338 F. Supp.2d 1166, 1174 (D. Or. 2004). 

i^Freytag v. Commissioner, 501 U.S. 868 (1991) (Scalia, J., concurring in part and concurring 
in the judgment). 

1®FMC V. S.C. State Ports Auth., 535 U.S. 743, 773 (2002); Panama Co. v. Ryan, 293 U.S. 
388, 428 (1935). 

11 Detwiler, 338 F. Supp. 2d at 1175. 

^^Mistretta, 488 U.S. at 391 n.l7; see also Detwiler, 388 F. Supp. 2d at 1175. 

12 See United States v. Robertson, 45 F.3d 1423 (10th Cir. 1995) (Separation of powers man- 
dates that judicial independence from executive affairs and executive independence from judicial 
affairs). 
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promulgating rules that favor its own prosecutorial interests.^^ This is exactly the 
type of unified action against which the Mistretta court cautioned. “To permit the 
same body to serve as prosecutor, an advocate for the sovereign, and also determine 
the penalty for the offense, is contrary to fundamental notions of liberty and jus- 
tice.” 2 i 

Not only does the Separation of Powers doctrine preclude the unification of sen- 
tencing and prosecuting powers within one branch; it also expressly prohibits any 
form of “encroachment or aggrandizement of one branch at the expense of the 
other. The placement of the Sentencing Commission entirely within the scope of 
the executive does just this. Previously, the Supreme Court has struck down laws 
that give one branch powers appropriately diffused among three branches, laws that 
undermine the authority and independence of another branch of law, and laws that 
reassign power vested in one branch to another branch.23 Though some blending of 
the branches’ functions is appropriate, this is true only when the overlap poses “no 
danger to either aggrandizement or encroachment.” 2 '‘ However, when this blending 
prevents one branch from exercising its constitutionally assigned tasks, the Found- 
ers’ fear of the “hydraulic pressure inherent within each of the separate Branches 
to exceed the outer limits of its power” is realized.2® In identifying unacceptable in- 
fringement, the Court looks to the “practical consequences” of a challenged plan 
within the context of traditional Article III principles.2® 

Sentencing has long been designated as a “primarily judicial function.” 2 '^ By effec- 
tively relocating the Sentencing Commission within the Executive Branch, the 
Feeney Amendment both interferes with the judiciary’s traditional sentencing role 
and allows the executive to assume a function that has long been entrusted to the 
judiciary. The Sentencing Commission determines the appropriate range of punish- 
ments for particular offenses. Without the required application of judicial expertise 
to this decision-making process, the executive will have increased its ability to de- 
termine sentences, particularly when combined with its plea bargaining power and 
its ability to decide what charges to bring. It will simultaneously have limited or 
eliminated the judiciary’s ability to individually tailor sentences. Such a merging of 
responsibilities impermissibly concentrates what has long been a diffused sen- 
tencing power among the three branches and unquestionably aggrandizes the execu- 
tive’s power. The “practical consequence” of not mandating judicial involvement on 
the Sentencing Commission is to aggrandize the executive’s power and to encroach 
upon the judiciary’s function as the neutral arbiter. 2® 

Likewise, by not mandating judicial involvement on the Commission, the Feeney 
Amendment risks intimidating any judicial members who are lucky enough to se- 
cure an appointment to the commission, chilling their promotion of independent 
ideas. With no judicial positions guaranteed, a judge may be subject to removal by 
the executive and replaced by a non-judicial member. Under such circumstances, 
any judicial members who are appointed to the Commission may feel pressure to 
act in adherence to executive policy desires, as a failure to adhere may imperil judi- 
cial representation on the Commission in the future. This potential for intimidation 
undermines the necessary elicitation of judicial expertise in the Commission’s delib- 
erations and encroaches on the independence of the judiciary branch.29 In creating 


2 ^ See Jamie Escuder, Congressional Lack of Discretion: Why the Feeney Amendment is Unwise 
(and Perhaps Unconstitutional), 16 Fed. Sent. R. 276, 276-277 (2004) (“[B]y edging judges out 
of the sentencing process, the Feeney Amendment removes a critical check on the Executive’s 
ability to design a sentencing structure that is biased in its favor.”). 

^^Detwiler, 388 F. Supp.2d at 1175. 

22Buckley v. Valeo, 424 U.S. 1, 122 (1983); INS v. Chadha, 462 U.S. 919, 951 (1983). 

23 See Mistretta, 488 U.S. at 382; see e.g., Bowsher v. Synar, 478 U.S. 714 (1986) (Congress 
cannot control enactment of legislation by retaining the removal power); Chadha, 462 U.S. at 
951 (Congress cannot control the mechanism in which laws are executed). 

Mistretta, 488 U.S. at 382; Morrison v. Olson, 487 U.S. 654 (1988) (judicial appointment of 
independent counsel does not aggrandize its functions); Commodity Futures Trading Comm’n v. 
Schor, 478 U.S. 833 (1986) (the executive agency may exercise jurisdiction over state-law coun- 
terclaims). 

Chadha, 462 U.S. at 951; see also Nixon v. Administrator of General Services, 433 U.S. 425, 
443 (1977). 

Commodity Futures Trading Comm’n, 478 U.S. at 857. 

Mistretta, 488 U.S. at 382 (“For more than a century, federal judges have enjoyed wide dis- 
cretion to determine the appropriate sentence in individual cases.”); Detwiler, 388 F. Supp.2d 
at 1170 (the judiciary has historically determined “what sentence is appropriate to what crimi- 
nal conduct under what circumstances.”). 

^^Mistretta, 488 U.S. at 392. 

22 See Bowsher v. Synar, 478 U.S. 714, 725 (1986) (“The fundamental necessity of maintaining 
each of the three general departments of government entirely free from the control or coercive 

Continued 
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the original Sentencing Commission, Congress clearly recognized that “any sugges- 
tion that the Executive Branch should be responsible for promulgating the guide- 
lines would present troubling constitutional problems. . and would “fundamen- 
tally alter the relationship of Congress to the Judiciary with respect to sentencing 
policy and its implementation.”3o By not mandating judicial involvement with the 
Sentencing Commission, those prescient congressional fears will be realized. 


influence, direct or indirect, of either of the others, has often been stressed is hardly open to 
serious question.”). 

30H.R. REP. 98-1017, at 94-95 (Sept. 13, 1984). 
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Responses to Questions for the Record from William E. Moschella, Assist- 
ant Attorney General, Office of Legislative Affairs, U.S. Department of 
Justice, Washington, DC 



U.S. Department of Justice 
Office of Legislative Affairs 


Office ol the Assistant Attorney General 


^askiHgioH. D.C 20550 


July 19, 2006 


The Honorable Howard Coble 
Chairman 

Subcommittee on Crime, Terrorism, and Homeland Security 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 


the Dktrinf.f M responses to questions posed to William Mercer, United States Attorney for 

fnnearmen f f Attorney General, following Mr. Mercer's 

E orstamtej™?’’ ” Vear Later - 

That* you for the opportunity to supplement Mr. Mercer's testimony. IVe hope that this 
obih^ofto *“ O'!''' Management and Budget has advised to there is no 

wimiv hfo? Hd 1 ” standpoint of the Admini.stration’s program. If 

may be of additional assistance, please do not hesitate to contact this office. 


Sincerely, 


William E. Moschella 
Assistant Attorney General 

Enclosure 

cc: The Honorable Bobby Scott 
Ranking Minority Member 
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Questions for the Record from the Honorable Bobby Scott 
'^United States v. Booker. One Year Later— Chaos or Status Quo?” 
House Committee on the Judiciary 
Subcommittee on Crime, Terrorism, and Homeland Security 
March 16, 2006 


tjiicstions for Winiam W. Mercer 

1. According to your testimony, the Department of Justice has taken 122 appeals of 
sentencing-related issues during the period following the Booker decision. You attributed 
this number to two factors: ( 1 ) the Booker decision’s adoption of a reasonableness, as 
opposed to de novo, standard of review; and (2) that the Justice Department lacks the 
resources to file more sentencing appeals without withdrawing resources from the 
prosecution of new cases. 

=•"<' dK'ncts of thc 122 cases to which you 

referred in your testimony. ^ 

cMctiL™ T T '■ Solicitor General has authorized 156 appeals 

A list of Z O" 'he ground that the sentence was unreasonaMe. 

A list of those appeals is attached as Exhibit A. 

fh»rr7'‘'a requests for approval of sentencing appeals 

doc r. , r r l Of"ee including the contemporaneous 

documentation of the reasons for such denial. 

ihe sSot does not disclose memoranda to 

Znsttoc n o?c Th ,? * 'reoraniendalions on whether to appeal. Such documents 

constitute Protected attorney-chent, attorney work product, and pre-decisional memoranda the 

into tZ“DZaZ' t'Z of «»= DepattmenI’s functions. An intrusion 

Sv T H ^ * "'"'’'roaliohs would interfere with the Solicitor General's 

Gcnem ZaZr I" ™d™ine the Solictor 

Zee in r '’T Z This point has particular 

ihneZ * of appellate prosecutorial discretion in criminal cases, a core exeeZve 


Luartmeut tinH Z T o 1" ' g-Wo'ines and memoranda used by 

the Department (including the Solicitor General’s OHice) to determine the appropriateness 
a sentencing-related appeal. Please describe any changes in the procedurfs'^Tor'^ 
reviewing and approving such appeals following the Booker decision. 


1 
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Government appeals of sentences are governed by Section 2.170(B) of the United States 
At^meys’ Manual (USAM). A copy of that provision of the USAM is attached as Exhibit B. In 
addition, then-Deputy Attorney General Comey issued a memo in January 2005 regarding post- 
Bookex practice. In it, he addressed the importance of Government appeals of unreasonable 
sentences. The individual appeal recommendations, which discuss the appropriateness of 
seeking appellate review in specific cases, are protected by the deliberative process privilege. 
There have been no changes m the procedures for reviewing and approving such appeals since 


p. Provide the number of attorneys who currently write criminal appeals (1) in each 
district and (2) at Main Justice and the Solicitor GeneraPs Office. 


The Office of the Solicitor General currently has a small team of attorneys, consisting of three 
Assistants to the Solicitor General and one Deputy Solicitor General, preparing sentencing 
recommendations to the Solicitor General in order to foster expertise, efficiency, and uniformity 
in the evaluation of sentencing appeals. 


We cannot quantify the number of attorneys who write sentencing appeals either in Main Justice 
or m die United States Attorneys’ Offices. Although there are 27 attorneys in the Criminal 
Division s Appellate Section, these arc not the only attorneys at Main Justice who are available 
to draft sentencing appeals. Trial attorneys also draft such appeals, as do appellate attorneys in 
the other litigating Divisions. For example, the Tax Division’s Criminal Appeals and Tax 
Enforcement section has six attorneys who work on appeals, including the Chief and Assistant 
Chief The Environment and Natural Resources Division (ENRD) Appellate Section currently 
lias 29 attorneys. Of those, approximately three to four attorneys work on criminal appeals, but 
not full tirnc throughout the year. We estimate that post-5ooA«^ ENRD Appellate has devoted 
the equivalent of one full-time employee to criminal appeals. About one half of this time 
includes work on Government appeals of criminal sentences. At this time, nine of the twelve 
Uivil Kights Division Appellate lawyers have criminal appeals assigned to them All four 
reviewers in that section are working on criminal appeals. The Antitrust Division’s Appellate 
Section has 1 1 attorneys, all of whom work on criminal appeals. 


A Attorneys has discretion to staff his or her office according to the 

needs of the office. As such, a few of the larger United States Attorney’s Offices have appellate 
units where attorneys spend all or substantially all of their time on appellate work. Many offices 
owever, require the Assistant United States Attorney who tried a particular case to also write 
and argue the appellate brief The magnitude of the appellate caseload managed by U.S. 


2 
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Attorneys Offices is best understood through public source information. The Sentencing 
Commission tracks appeals of sentences. In Fiscal Year 2003, defendants and the United States 
took 3,1 21 appeals of sentences imposed by district courts. United Stales Sentencing 

Comm\ss\Qr\, 2003 Sourcebook of Federal Statistics {'Y!ih\e55),Y)p. 111-13. In another 1 ,262 

appeals, defendants challenged the sentence in addition to the conviction. Id. The Sentencing 
Commission recently published its 2004 Sourcebook of Federal Statistics and its 2005 
Sourcebook of Federal Statistics. On the issue of the number of sentencing appeals taken by 
either the Government or defendants, the fiscal year 2004 data are comparable to those from 
fiscal year 2003. However, the Sentencing Commission reported a substantial increase in the 
number of appeals for Fiscal Year 2005. In Fiscal Year 2005, defendants and the United States 
^ok 6,208 appeals of sentences imposed by district courts. United States Sentencing 
Commission, 2005 Sourcebook of Federal Statistics (Table 55) 

( www.ussc . gov. ANNRPT/2Q05/Tahle^ ^ pm 


2. Provide the number of cases in which a sentence was reduced based on a Rule 35 motion 
and the average extent of such sentence reductions, by district and by fiscal year from 
October 1, 2002 through January 1 1, 2006. 


The Department does not have a centralized data base with information responsive to this 
question. The United States Sentencing Commission does compile such data. In a letter to 
Congressman Scott, dated April 25, 2006, the Commission provided data on Rule 35 sentence 
reductions, by distnct and fiscal year, for fiscal years 2003 to 2005. The data included the extent 
of such sentence reductions. We have no data to make an independent assessment of the 
accuracy and completeness of the Commission’s report. 


3. Provide the number of cases, by district and fiscal year, in which the government 
entered into a charge bargain as a reward for substantial assistance or as a form of Earlv 
Disposition Program from October I, 20»2 through January 11, 2006. 

The Govemrnent does not typically enter into charge bargains as a reward for substantial 
assistance. Instead, substantial assistance is typically rewarded through a motion to reduce the 
sentence pursuant to United Stales Sentencing Guideline 5KI.I. The Department does not 
maintain data on charge bargains designed to reward sukstantial assistance that would be 
responsive to this aspect of the question. 

The table below summarizes the number of cases, by district and fiscal year, in which the 
Government entered into a charge bargain under an approved early disposition program The 
fiscal year runs from October I through September 30, so the data from fiscal yL 2003 covers 
the period from October 1, 2002 to September 30, 2003. Data for fiscal year 2006 will be 
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available after September 30, 2006. 

Number of Cases Resolved by Charge Bargain 


District 

FY 2003 

FY2004 

FY2005* 





AZ 

300 

392 

477 

CA/C 

194 

588 

348 

CAfN 

73 

59 

61 

CA/S 

2,218 

2,094 

974 

FL/S 


273 

450 

GA/N 


100 

90 

NM 

- 

- 

8 

NY/E 

400 

150 

207 

OR 

222 

153 

130 

WAAV** 

40 

65 

45 





TOTAL 

J,447 

^.974 |2,790 1 


The numbers for FY 2005 may slightly understate the number of cases because the districts 
extracted the information during the month of September, but not as of September 30, 2005. 

** The numbers for WA/W also include offenders who were prosecuted under a downward 
departure program, rather than a charge bargaining program. 

The number for FL/S in FY 2005 includes some offenders who were prosecuted in the last two 
months of FY 2004 and were not counted that year. 

Progr^s without numbers indicate that the program was not yet authorized/implemented or that 
otfenders were not prosecuted under a charge bargaining program that fiscal year. 

4. Identify the cases, by name and docket number, which the Department of Justice 
contends demonstrate a need for legislation at this time. 


4 
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In addition to the cases noted in Mr. Mercer’s written statement, a number of other ca.ses 
demonstrate the need for legislation. Although this list does not exhaust the examples of 
troubling analysis and bad outcomes in cases as a result of Booker, the fol lowing cases provide a 
useful sample; 

United States v. Michael J. Bradford, D.C. Docket No. 4:04-CR-339 (E.D, Missouri)- 2006 WL 
1277104 (8th Cir. 2006); 

United States v. Jeffrey Shafer, D.C. Docket No. 8:03-CR424 (D. Nebraska)- 438 F 3d 1 225 
(8th Cir. 2006); 

United States v. Sam Saenz, 428 F.3d 1159 (8th Cir. 2005); 

United States v. Mario Bueno, 443 F.3d 1017 (8th Cir. 2006); 

United States v. Gordon Givens, D.C. Docket No. 8:04-CR-478 (D. Nebraska); 443 F.3d 642 
(8th Cir, 2006); 

United States v. Michael A. Crisp, D.C. Docket No. CR-04-BE-0403 (N.D, Alabama)- Court of 
Appeals Docket No. 05- 1 2304-GG; 

United States v. Frank Huang. 2006 WL 1345541 (9th Cir. 2006Xunpublished); D.C. Docket 
No. CR-O4-01298-R (C.D, California); 

United States v. Thomas Whitehead, D.C. Docket No. CR 03-53-CAS (C.D. California); 

United States v. Krishnaswami Sriram, D.C. Docket No. 00 CR 894-1 (N.D. Illinois); 

United States v. Darryl Wallace, D.C. Docket No. 04-CR-999 (N.D. Illinois); 

United States v. Lynn Lazenby, D.C. Docket No. 04-87-4 MWB (N.D. Iowa); 439 F.3d 928 (8th 


United States v. David Duhon, D.C. Docket No. 04-60007 ( W.D. Louisiana); 440 F.3d 7 1 1 (5th 


United States v. Michael D'Amico, D.C. Docket No. 02-10283 (D Massachusetts); 

United States v. Corey Smith, D.C. Docket No. 04-10111 (D. Masttachusetts); 445 F.3d 1 (1st 


5 
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United States v. WiUiam Thurston, D C. Docket No. 98-10026 (D. Massachusetts)- 358 F 3d 5 1 
(1st Cir. 2004); 

United States v. Jose Medina, D.C. Docket No. 04-0419 (D. Maryland); 

United States v. Fadya Husein, D.C. Docket No. 04-80750 (E.D. Michigan); 

United States V. CtoiTy D.C. Docket No. 03-1636; 03-1637 (E D New York) 119 

Fed. Appx. 3 1 8 (2d Cir. 2004); 

United States v. Sanford Freeman, D.C. Docket No. 02 CR 44 1 (S.D. New York); 

United States v. Anthony C. Atkinson, D.C. Docket Nos, CR-04-01581 and CR-04-01067 (C D 
Caiifomia); 2006 WL 1307869 (9th Cir. 2006); 

United States v. Malcolm E. MeVay, D.C. Docket No. 03-00195-CR-C-S (N.D. Alabama); 2006 
WL 1 193212 (11th Cir. 2006); and related Health South cuses (United States v. Michael Martin 
D.C. Docket No, 03-001 91-CR-C-S (N.D. Alabama); 135 Fed. Appx. 411 (] 1th Cir. 2005) (04- 
Circuit Docket); United States v. Kenneth Livesay, D.C. Docket No. 
03-00182-CR-C-S (N.D. Alabama); 146 Fed. Appx. 403 (1 1th Cir. 2005)(04- 13453)- 06-11303 
(new 1 1th Circuit Docket); 

United States v. Michael Camiscione, D.C. Dockel No. 5:04-CR-594n (N.D. Ohio); 

United States v. S. DiAmbrosio, D.C. Docket No. 04-66 (E.D. Pennsylvania); 

United States v. Lakiha Spicer, D C. Docket No. 04-320 (E.D. Pennsylvania); 

Unity Stales v. Darrell Prows, D.C. Docket No. 2:04-CR-I02 BSJ (D. Utah), Court of Appeals 


United Slates v. Idana Williams, D.C. Docket No. 2:04-CR-l04 (E D Virvinia)- Court of 
Appeals Docket Nos. 05-4685; 05-4758; 

United States v. Synina Clark, D.C. Docket No. 1:04-CR-401 (E.D. Virginia); 434 F.3d 684 (4th 


United States v. Kevin Halsema. D.C. Docket No. 04-00027-CR 1 -SPM- AK (N D FloridaV 
2006 WL 1229005 (11th Cir. 2006). ' ' ' ' 

In addition to the foregoing cases, there a number of other issues as a result of Booker that are 
problematic. For example, some circuits have found that a sentence within the applicable 
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guideline range is entitled to a rebuttable presumption of reasonableness. United States v. Green, 
436 F.3d 449 (4th Cir. 2006); United States v. Alonzo, 435 F.3d 551 {5th Cir. 2005); United 
States V. Williams, 436 F.3d 706 (6th Cir. 2006); United States v. Mykytiuk,A\5 F.3d 606 608 
(7th Cir. 2005); and United States v. Tobacco, 428 F.3d 1 148, 1151 {8th Cir. 2005). However, 
other courts have rejected the same test. United States v. Jimenez-Beltre, 440 F.3d 514 (1st Cir 
2006) {en banc)] United States v. Zavala, 443 F.3d 1 165 (9th Cir. 2006) (“a mandatory’ 
rebuttable presumption . . . is much more than a mere consult for advice, and the Guidelines are 
to be no more than that.”). Such divergent views are certain to cause disparate treatment. When 
one court interprets Booker to mean that advisory guidelines arc to be consulted merely for 
advice, and another says ”[b]ecause the Guidelines are fashioned taking the other § 3553(a) 
factors into account and are the product of years of careful study, the guidelines sentencing 
range, though advisory, is presumed reasonable,” {United States v. Gatewood, 438 F.3d 894, 896 
(8th Cir. 2006)), intcrcircuit and intracircuit disparities are guaranteed. 

This problem is compounded when one considers that the goal of minimizing unwarranted 
disparity, the primary goal of the Sentencing Reform Act of 1984 and set forth in 18 U.S.C. § 
3553(a)(6}, appears to be viable in some circuits but not others. Compare United States v. 
Brat^brd, 2006 WL 1277104 (8th Cir. 2006) (In the 8th Circuit, the district courts are governed 
by the court of appeals’ view that ‘‘[W]e arc still operating within the framework of an advisory 
guideline scheme designed to reduce unwarranted sentencing disparities among similar 
defendants. It is not reasonable to expect that other similarly situated defendants are receiving 
•similar [to what Bradford received] extraordinary reductions.”); and United Stales v. Marcial- 
Santiago, 2006 WL 1215444 (9th Cir. 2006) (holding that “the need to avoid unwarranted 
sentencing dispanlies is only one factor a district court is to consider in imposing sentence.”). 
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r.OVF.RNMF.NT APPF.Al S - RF.VIF.W OF SENTENCES FOR “REASONABLENESS” 


■ 

Case Name 

V 

District Court Number ^ 



United States v. Vemon Shelton 

No. 6:04-CR-72 

M.D. Fla. 

m 

United States v. Mark F.dwards Mvers 

No. 3:04-CR-147 

S.D. Iowa 

a 

1 Jnited States v. Sabrina Cage 

No. 03-766 

D. N.M. 

a 

United States v. Gordon Givens 

No. 8:04-CR-478 

D. Neb. 

a 

United States v. Marcus Raoual Williams 

No. 6:04-cr-70 

M.D. Fla. 

a 

United States v. Teffrev Allen McDonald 

No. 04-146 

S.D. Iowa 


1 Inited States v. Kendrix Feemster 


E.D. Mo. 




W.D. Mo. 

a 

United States v. Clinton McGhee 

No. 8:04CR436 

D. Neb. 

a 

1 Inited States v. Jonathan P. Johnson 

No. 3:04-545 

D. S.C. 

a 

United States v. Michael A. CriSD 

No. CR-04-BE-0403 

N.D. Ala. 

a 

1 Inited States v. Charles A. Green 

No. L-03-0305 

D.Md. 

a 

United States v. Jeffrev Shafer 

No. 8:03-CR-424 

D. Neb. 

a 

United States v. Michael Fueene Hillver 

No. 2:04-CR-18 

E.D. N.C. 

a 

United States v. Svnina lavel Clark 

No. I:04cr401 

E.D. Va. 

a 

United States v. Charles R. Vawter 

No. CR-04-BE-0057 

N.D. Ala. 

a 

United States v. I.vnn Lazenbv 

No. 04-87-4MWB 

N.D. Iowa 

a 

United States v. David Vincent Duhon 

No. CR-04-60007-01 

W.D. La. 

a 

1 Inited States v. Garrett LaFrance 

No. 02-81048 

E.D. Mich. 

a 

United States v. Richard Rowan IT 

No. 04-60010 

W.D. La. 

a 

United States v. T.ance Pisman 

No. 04-10028 

CD. 111. 

a 

United States v. Fsteban Rivera 

No. 03-4024-02-CR 

W.D. Mo. 

a 

\ Jnited States v. Mario Claiborne 

No. 4:04-CR-423 

E.D. Mo. 

M 

United States v. Bobbv Williams 

No. 5:04-CR-93-2 

E.D. N.C. 

a 

United States v. Dorothv Flowers 

No. CR 00-539-GMK 

D. Or. 
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District Court Numbec 

: • - r41 


ly^/i'Distric^i 


No. 04-10053 


C.D. 111. 


No. CR-3-99-110 


S.D. Ohio 


No. 2:04-00142 


S.D. W. Va. 


No. 4:03-CR- 00397 


No. 03-150 


S.D. Iowa 


No. 3:04CR00151 


E.D. Va. 


2'6;l 


27: 

28' 

2#. 

■ 

31'. 
32 ’ 


'Case Name 

I 


United States v. John B. Baker 


United States v. William J. Davis 


United States v. Brian A. Moreland 


United States v. Mark Burgess 


United States v. Ouiana Hampton 


United States v. Jack LeRov Goody 


United States v. Vincent Eura 


Si 

1 Jnited States v. Derrick Kimbroueh 

No. 2:04CR00n85-002 

E.D. Va. 

BS 

United States v. Robert Gus Desselle 

No.Ol-172-D 

M.D. La. 

M 

United States v. Corey .?mith 

No. 04-10111 

D. Mass. 

I^B 

1 Jnited States v. Brian M. Gall 

NO.4-04-CR-116 

S.D. Iowa 

m 

1 Jnited States v. Markham J. Guidrv 

No. 03-60009 

W.D. La. 

@ 

1 Jnited States v. Sheldon Lvnn Brvant 

No. 04-4037-01 

W.D. Mo. 

m 

1 Jnited States v. Eric Tones 

No. 04-CR-6123 

W.D. N.Y. 

m 

United States v. AnthonvC. Atkinson 

No. CR 04-1067 

C.D. Cal. 

m 

United States v. Katherine O’Meara 

No. C3-04-105 

D. N.D. 


1 Jnited States v. Greeorv A. Krutsineer 

No. C3-04-25 

D. N.D. 

M 

United States v. John A. Fuson 

No. 3:03-CR-716 

N.D. Ohio 

1^ 

United States v. Frank Fn .Ten Huane 

No. CR 04-1298-R 

C.D. Cal. 

m 

United States v. Nathaniel Ford 

No. 03-089 



I Jnited States v. A. Galicia-Cardenas 

No. 05-CR-18 


IS 

United States v. Faridah Ali 

No. 04-320 

E.D. Pa. 

M 

United States v. Lakiha Snicer 

No. 04-320 

E.D. Pa. 

1^ 



W.D. Mo. 

m 

United States v. Aneela Montgomerv 


N.D. Ala. 
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■ 

^ase Name ; 

District Court.Number 


Si 

United States v. Ahmed Ressam 

No. CR99-66JCC 

W.D. Wash. 

m 
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E.D. Pa. 

m 

United States v. Idana Williams 
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E.D. Va. 

M 
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No. 3;02-CR-708 

N.D. Ohio 

m 

1 Inited States v. Krishnaswami Sriram 

No. 00 CR 894-1 

N.D. 111. 

gg 

United States v. Auzio Hewlett 

No. 03-CR-023 

E.D. Wis. 

m 




W.D. Mo. 

m 


No. 1:04CR27-001 

N.D. Fla. 


United States v. Juan Castillo 

No. 03 Cr. 835 

S.D. N.Y. 


United States v. Shawn lewis 

No. 05-55 

D.R.I. 


United States v. Sambath Pho 

No. 05-46 

D. R.I. 


United States v. Joshua Perrv 

No. 04-89 

D. R.I. 


I Inited States v. Mark Allen Lee 

No. I:05-CR-33 

E.D. Mo. 


United States v. Santos Portillo 

No. CR-02-26 

S.D. Iowa 

m 

\ Inited States v. Zebedee Hall 

No. 05-1251 

D. Colo. 

El 

United States v. Ouane V. Neuven 

No. 1:04CR279 

E.D. Va. 

m 

United States v. Marlon J. Bradford 

No. 4:04-cr-339 

E.D. Mo. 
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I Jnited States v. Chastitv Hawkins 

No. 02 Cr. 563 

E.D.N.Y. 


United States v. Darryl Wallace 

No. 04-CR999 


oi 

United States v. Brian Williams 



m 

United States v. Sultan & Asif Khan 



n 

United States v. Robert E. Malonev 

No. 04-492 


Bl 
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82. , 


No. 02-Cr. 441 


83 
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No. 02 Cr. 441 


Bl 

United States v. Hammad Abdur-Raheem 



85 

United States v. Terron Brown 
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m 
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United States v. Henrv Mathis 
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United States v. Samuel Collineton 
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m 
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United States v. Antonio Zermeno 

No. 04-311 
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ES 

United States v. Donna Peterson 

No. 05-4005 

N.D. Iowa 

EH 

United States v Max F. Grav 
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M.D. Fla. 


United States v. Ronald N. Charron 

No. 05-66-S 

D. R.I. 
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United States v. Carlos Romero-Candelaria 

No. 5:05-CR-63 
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United States v. Enrique Perez -Pena 

No. 4:05-CR-19 

E.D. N.C. 
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D. Md. 
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1 Inited States v. Micfiael Ricks 
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United States v. Marc Ricks 
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United States v. Jonathan Cecconi 
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United States v. Jayne Npatia 
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I Inited States v. William Thurston 
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United States v. Donald Beniamin 
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W.D. N.Y. 

53 

1 Inited States v. Neal Beniamin 

No. 97-CR-133 

W.D.N.Y. 

33 

1 Inited States v. Fadya Husein 

No. 04-80750 

E.D. Mich. 

Bl 

1 Inited States v. Michael Camiscione 

No. S:04-CR-594 

N.D. Ohio 

IB 

United States v. Jo$e Brito 

No. 00-635 

E.D. Pa. 

IQ 

1 Inited States v. Ruth Kane 

No. 4:03-CR-232 

E.D. Mo. 


United States v. Terrance Beal 

No. 1-05-CR-86 

E.D. Mo. 


I Inited States v. Samuel Shuler 

No. 05 Cr. 454 

S.D. N.Y. 

IQ 

United States v. Mark Smith 

No. 1:03-CR-0126 
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m 

J Inited States v. Michael Martin 

No. CR-03-C-0191-S 

N.D. Ala. 


United States v. Anthonv Wills 

No. 02-CR^83 

N.D. N.Y. 


1 Inited States v. Robert Sutherlin 

No. 02-95-2 

E.D. Ky. 
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1 Inited States v. Kenneth W. Currv 
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E.D. Va. 
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1 Inited States v. Steven Soears 
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M.D. La. 

m 

United States v. Carol Domineuez 
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IQ 
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M 
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KB 
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United States v. Robert Wachowiak. Jr. 

No. 05-CR-22 
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d 
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APPENDIX B 


UNITED STATES DEPARTMENT OF JUSTICE 
UNITED STATES ATTORNEYS’ MANUAL 
TITLE 9 - CRIMINAL DIVISION 

CHAPTER 9-2.000 AUTHORITY OF THE UNITED STATES ATTORNEY IN CRIMINAL DIVISION 
MATTERS/PRIOR APPROVALS 
January 2000 

9-2.170 Decision to Appeal and to File Petitions in Appellate Courts 

A. Approval Requirements. 28 C. F. R. § 0 -2 0 (b) provides that the Solicitor 

General has the authority to "[djetermine whether, and to what extent, appeals will 
be taken by the Government to all appellate courts {including petitions for 
rehearing en banc and petitions to such courts for the issuance of extraordinary 
writs)." The following actions must be approved: 

1. Any appeal of a decision adverse to the government, including an appeal of 
an order releasing a charged or convicted defendant or a request to seek a stay 
of a decision adverse to the government. 

2. A petition for rehearing that suggests rehearing en banc--and any rare 
appeal in which the government wishes to suggest chat it be heard initially en 
banc. See Fed.R.App.P. 3 5(c) ■ Although a petition for panel rehearing does not 
require the approval of the Solicitor General, one should not be filed until the 
Solicitor General has been given the opportunity to decide whether the case 
merits en banc review. 

3. A petition for mandamus or other extraordinary relief. 

4 . In a government appeal, a request that the case be assigned to a different 
district court judge on remand. 

5. A request for recusal of a court of appeals judge. 

6. A petition for certiorari. (NOTE: 28 C.F.R. § 0.20(a) provides that the 

Solicitor General shall supervise all Supreme Court cases, "including appeals, 
petitions for and in opposition to certiorari, briefs and arguments, and 
settlement thereof." Accordingly, in criminal cases, only the Solicitor General 
petitions for certiorari or responds to petitions for certiorari) . 

B. Reporting Requirements. United States Attorneys' Offices (USAOs) should 

report all adverse, appealable district court decisions to the Appellate Section 
(including adverse 28 U.S .C. § 2255 habeas rulings, coram nobis rulings, and 

forfeiture rulings) . USAOs need only report adverse district court Sentencing 
Guidelines decisions if they wish to obtain authorization to appeal that decision. 
Other adverse sentencing decisions should be reported. 

USAOs should report every published court of appeals' decision that is adverse 
to the government in any respect. They should report any unpublished court of 
appeals' decision that affirms a district court decision that the government 
appealed. They should report any unpublished court of appeals’ decision that they 
believe merits rehearing en banc or certiorari. 

Before confessing error in a court of appeals, USAOs should consult with the 
Appellate Section. USAOs should also consult with the Appellate Section before 
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taking a position that may be inconsistent with the government's position in 
another case. 

USAOs should report every adverse decision as soon as possible, especially 
adverse court of appeals' decisions, since the government generally has 14 days to 
approve, draft, and file a rehearing petition if no extension is obtained. 

C. Timing of Appeals and Rehearing Petitions. The government has 30 days from 
the date of judgment or 10 days from the filing of any defendant's notice of appeal 
to file a notice of appeal. See Federa l Rule of Appella te Pr ocedure 4 . A timely 
filed motion for reconsideration (that is, one filed within 30 days after judgment) 
extends the time for filing a notice of appeal until 30 days after the denial of 
the motion. The time for filing a notice of appeal is otherwise not subject to 
extension and is jurisdictional. For a Notice of Appeal form, see the Criminal 
Resource Manual at 22 . 

The government has 60 days to file a notice of appeal from an adverse § 2255 

habeas or in rem forfeiture decision. 


A protective notice of appeal should not be filed without notifying the 
Appellate Section. If a protective notice of appeal is filed and a briefing 
schedule is issued before authorization to appeal is obtained, notify the Appellate 
Section of the briefing schedule as soon as possible. In cases involving Sentencing 
Guidelines appeals, notify the Appellate Section before filing any document other 
than a protective notice of appeal, so that approval of the Solicitor General may 
be obtained. 

Federal Rule of Appellate Pr o cedur e 40 requires a party to file a petition for 
rehearing within 14 days of the court of appeals’ judgment. In those instances in 
which the Appellate Section has not been advised of an adverse court of appeals' 
decision in a timely fashion, USAOs should protect the time to petition for 
rehearing by filing a motion requesting an extension of 30 days to petition for 
rehearing. Even when the Appellate Section has been timely advised of an adverse 
court of appeals' decision, the Appellate Section may ask the USAO to seek a 30-day 
extension of time within which to petition for rehearing in order to allow the 
Solicitor General time to review the case. Most circuits will grant the government 
a 30-day extension of time to file a petition for rehearing. For a form Petition 
for Rehearing Extension,, see the Criminal Resource Manual at 23. 

Motions for extensions of time to file a rehearing petition must be received by 
the court on or before the date the rehearing petition is due. Similarly, rehearing 
petitions must be received on or before the date they are due. Mailing by the due 
date is insufficient to constitute timely filing. 

The government has 90 days from the date of the court of appeals ' decision or an 
order denying a timely petition for rehearing to file a petition for a writ of 
certiorari . 

D. Obtaining Authorization to Appeal and Petition for Rehearing. To obtain 
authorization to appeal, the United States Attorney should send the following 
materials to the Appellate Section: 

• A memorandum setting forth reasons for the appeal; 
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• The order or opinion of the district court; 

• Related motions or memoranda and relevant transcripts if available; and 

• In sentencing appeals, the presentence report and the judgment and 
commitment order. 

To obtain authorization to file a petition for rehearing with suggestion for 
rehearing en banc, the United States Attorney should send the following materials 
to the Appellate Section: 

• The opinion of the court of appeals; 

• The briefs filed by both parties in the court of appeals; and 

• A memorandum setting forth reasons justifying the filing of a petition for 
rehearing with suggestion for rehearing en banc. 

Materials should be sent to the following addresses: 


By mail : 


By overnight courier: 


Appellate Section 
Criminal Division 
P.O. Box 399 
Ben Franklin Station 
Washington, D.C. 20044 


Appellate Section 
Criminal Division 
Room 2266, Main Justice Bldg. 

10th St. tamp; Pennsylvania Ave., N.W. 
Washington, D.C. 20530 


D. Standards for Authorization. United States Attorneys' Offices are encouraged 
to consult with the Appellate Section if they have any question as to whether a 
case is appropriate for appeal or rehearing. 

E. The Authorization Process. After receiving the United States Attorney's 
request for authorization to seek further review, an Appellate Section attorney 
writes a memorandum containing a recommendation to the Solicitor General. If the 
Appellate Section agrees with the United States Attorney, then the United States 
Attorney's and the Appellate Section's recommendations are forwarded to the 
Solicitor General. 

If the Appellate Section disagrees with the United States Attorney, a Deputy 
Assistant Attorney General in the Criminal Division reviews the Appellate Section's 
and United States Attorney's recommendations before they are sent to the Solicitor 
General . 

Whenever further review is sought, an Assistant to the Solicitor General reviews 
the United States Attorney's and Appellate Section's recommendations and writes a 
raemorandum containing the Assistant's recommendation to the Solicitor General. The 
Deputy Solicitor General then reviews all of the recommendations and writes another 
memorandum to the Solicitor General (except for sentencing guidelines cases, which 
go directly to the Solicitor General after review by an assistant) . The Solicitor 
General personally determines whether to authorize every appeal and petition for 
rehearing with suggestion for rehearing en banc. 
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See the Criminal Resource Manual at 21 for Appellate Section Contacts. 

Appeals are also discussed in USAM Title 2. 

U.S. Attys'. Man. 9-2.170 
END OF DOCUMENT 
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U& Department of Justice 
Office of the Deputy Attorney General 


The Deputy Attorney General 


VbshingMft. IXC. 2053/^ 


January 26, 2005 


All Federal Prosecutors 
^Deputy Attorney GCTcral 

Department Policies and Procedures Concerning Sentencing 


I. INTRODUCTION 

The past few months have been a lime of change and uncertainty in federal 
sentencing. Federal prosecutors have had to adapt to a shifiing landscape, which you 
have done with characteristic professionalism and dedication. 1 thank you and commend 
you for your flexibility, your creativity and your good humor in these difficult 
circumstances. The challenges continue. Although the Supreme Court’s ruling in United 
Stales V. Booker answered some of the questions raised in Blakely v, Washingtoyt, the 
sentencing system will continue to be a source of debate and litigation. Throughout, we 
must remain focused on our principles and our mission, which are clear and enduring. 

First, we must do everything in our power to ensure that sentences carry out the 
fundamental purposes of sentencing. Those purposes, as articulated by Congress in the 
Sentencing Reform Act, are to reflect the seriousness of the offense, to promote respect 
for the law, to provide just punishment, to afford deterrence, to protect the public, and to 
offer opportunities for rehabilitation to the defendant. 

Second, we must take all steps necessary to ensure adherence to the Sentencing 
Guidelines. One of the fundamental imperatives of the federal sentencing system is to 
avoid unwarranted disparity among similarly situated defendants. The Guidelines have 
helped to ensure consistent, fair, determinate and proportional pimishmenl. They have 
also contributed to historic declines in crime. We must do our part to ensure that the 
Guidelines continue to set the standard for federal sentencing. 


TO: 

FROM; 

SUBJECT: 
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II. DEPARTMENT POLICIES AND PROCEDURES CONCERNING 

SENTENCING 

Sentencing is a shared responsibility of the three branches of the federal 
government. The role of the Executive Branch is to CTifonce the law by bringing 
appropriate charges and advocating the consistent application of the Sentencing 
Guidelines and mandatory minimums, which reflect the judgments Congress has made 
about appropriate sentences for federal crimes. The following guidance is intended to 
help you faithfully execute that role in the wake of Booker. 

A. Consistency in charging, pleas, and sentencing 

Federal prosecutors must consult the Sentencing Guidelines at the charging stage, 
just as federal judges must consult the Guidelines at sentencing. In order to do our part in 
avoiding unwarranted disparities, federal prosecutors must continue to charge and pursue 
the most serious readily provable offenses. As set forth in Attorney General Ashcroft’s 
Memorandum on Department Policies and Procedures Concerning Sentencing 
Recommendations and Sentencing Appeals (July 28, 2003), the “most serious” readily 
provable offenses are those that would generate the most substantial sentence pursuant to; 
(1) the Guidelines; (2) one or more applicable mandatory minimums; and/or (3) a 
consecutive sentence required by statute. One of the fundMnental principles underlying 
the Guidelines is that punishment should be based on the real offense conduct of the 
defendant. To ensure that sentences reflect real offense conduct, prosecutors must 
present to the district court all readily provable facts relevant to sentencing. 

B. Compliance yvith the Sentencing Guidelines 

Federal prosecutors must actively seek sentences within the range established by 
the Sentencing Guidelines in all but extraordinary cases. Under the Guidelines, 
departures are reserved for rare cases involving circumstances that were not contemplated 
by the Sentencing Commission. Accordingly, federal prosecutors must obtain 
supervisory authorization to recommend or stipulate to a sentence outside the appropriate 
Guidelines range or to refrain from objecting to a defendant’s request for such a sentence. 

C. Appeals of unreasonable sentences 

Federal prosecutors must preserve the ability of the United States to appeal 
“unreasonable” sentences. The Solicitor General will ^ure that the Department takes 
consistent and judicious positions in pursuing sentencing appeals. Accordingly, in any 
case in which the sentence imposed is below what the United States believes is the 
appropriate Sentencing Guidelines range (except uncontested departures pursuant to the 
Guidelines, with supervisory approval), federal prosecutors must oppose the sentence and 
ensure that the record is sufficiently developed to place the United States in the best 
position possible on appeal. If a senteaice not only is below the Guidelines range, but 
also, in the judgment of the United States Attorney or component head, fails to reflect the 
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purposes of sentencing, then the prosecutor should seek ^proval from the Solicitor 
General to file an appeal. 

D. Reporting of adverse sentencing decisions 

Although the Department has not proposed or endorsed any particular action by 
Congress or the Sentencing Commission in the wake o( Booker, we must continuously 
assess the impact of the Supreme Court’s rulings based on accurate, real-time information 
on sentencing, in order to play an appropriate and effective role in the public debate. The 
existing requirements for reporting adverse decisions set forth in the U.S. Attorney’s 
Manual remain in effect. In addition, the Executive Office for United States Attorneys is 
distributing instructions for reporting (1) sentences outside the appropriate Sentencing 
Guidelines range, and (2) cases in which the district court failed to calculate a Guideline 
range before imposing an unreasonable sentence. This reporting requirement applies to 
all United States Attorney’s Offices and litigating divisions. 

III. CONCLUSION 

I know how hard you work and what credit that work brings to this great 
institution and this country. Our job is to bring justice to criminals and for their victims. 
Your ability and dedication will get the job done in these challenging times. 
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BOOKER SENTENCING REPORT FORM 
District of 

This form should be used if the court (a) imposes a sentence outside the appropriate Sentencing 
Guidelines range (unless the departure was requested by the government, for example, a 5K1 .1 motion), 
(b) if the court refuses to calculate a range, or (c) if a 5K1. 1 or a 5K3. 1 motion is made but the court 
sentences below the government’s recommended range. 

This form replaces the “Blakely Sentencing Report Form,” but does not replace the “Standard Form 
for Reporting Adverse District Court Sentencing Guidelines Decisions.” If that form is required (ree 
USAM §9-2. 170(B)), it should be completed and sutrnihted separately. 


1. Defendant 
(Last, first) 


6. Applicable guidelines 
range (in months) 


2. AUSA 


7. Actual sentence imposed 
(in months) 


3. LIONS Number or 
USAO Number 


8. Did the court refuse 
to (a) determine a guide- 
lines range or (b) apply 
an enhancement 
warranted under the facts 
as found by the court ? 

Yes 

No 

4. Court Number 


9. Sentencing Date 


5. Primary Offense 

Of Conviction 
(indicate only one) 

1 

Drugs 

Guns/violcnt crime 

Economic Crime 

Child pom/ 

Exploitation 

Immigration 

Other (explain) 

10. Was the actual 
sentence above or 
below the 
guidelines range? 

Above 

Below 


11. If a mandatoiy minimum statute applies, indicate what the minimum was: 

Did the mandatory minimum require a sentence higher than the guideline range? Yes ^No 

1 2. Please provide a brief oqilanation of the court’s rationale for sentencing outside the range and any 
additional explanation which will assist in understanding the significance of the case: 
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Responses to Questions for the Record from Judith W. Sheon, Staff 
Director, U.S. Sentencing Commission, Washington, DC 


UNITf.O S1ATES SENTENCING COMMISSION 
ONE COLUMBUS CIRCLE, N.F. 

SUlIt 2-500, SOUfH LOBBY 

W.^SHINGTON, D C. 20002 H007 
aoi) 502 4500 
FAX 1202) 502-4690 



April 25, 2006 


Honorable Robert C, ScoU 
Ranking Member 

Subcoramiltee on Crime, Terrorism, and Homeland Security 

Coinmiuce on the Judiciary 

United Stales House of Represeniuiivcs 

B-.^36 Raytium House Office Building 

Washington, D.C. 20.515 

Re: Responses to Question.^ for the Record from bnited SiuU's Hooker: 

One Year Utter - Chaos or Status Quo? 

Dear Rcpre.sentative Scott: 

On behalf of the United States Sentencing Commission 1 am responding to your 
Questions for the Record from the March 16. 2(K)6 oversight hearing eniiiled United 
Stales V. Booker: One Year I Jifcr - Chaos or Status Quo. The Commission would like to 
thank you. Chairman Coble, and the rest of the Suixommtuee for holding the heanng and 
providing the Commission with the opporuinity to provide futiher infonnntion for the 
record. 


Most of the questions for the record submitted to the Commission conccm the use 
of the statement of reasons form in collecting infonnaiion from the sentencing courts. 
Therefore, before answering your specific questions, it would be heiplul to e.xplain more 
fully the recent history of the statement of rea.sons form and how changes to the form are 
intcnilcd to comply with the law and also facilitate the Commission s data collcciinn and 
analysi.s efforts. 

After passage of the PROTEC 1 Act in 2003- the Commission worked wiin ihc 
.Tiitlicial Conference of the L'nitctl States on a new statement ol reasons form that would 
reflect whether or not the government sponsored a sentence outside the guideline range 
(the -post-PR OTHCT 3-page form”)-' This form includes two check-bo.xcs to indicate 


' ,'\ copy of iliis form is attached as Exh. A. 
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iJic government’s position at sentencing with respect to departures.' The first box 
iiidicate.s that a “pica agreement [] states that the government will not oppose a defense 
departure motion.” The second box indicates the govcmmenl did not object to a motion 
for a departure but that departure was not made as part of a plea agreement. District court 
judges w ere encouraged to use this form by the Judicial Conference but were not reqtm ed 
to do so. 


After the Booker decision, the Commission again worked with the Judicial 
Conference to revise tiic statement of masons form in such a way that it includeii 
information on sentences outside the guideline range that did not rely on departure.s (the 
Hooker 4-pagc form”).' Tins post-5o<?Aer 4-page form, therefore, includes the 
depailure boxes set forth in the posi-PROTECT Act 3-page form pins two additional 
boxes to indicate the government’s position regarding outside-the-rangc sentences 
pursuant to a court’s authority.* This form became effective in June 2005 and, 

again, district courts were encouraged but not required to use it. 

As more and more courts begin to use the new form, however, the Commission is 
better able to collect, analyse and repon data about national sentencing practices. The 
Commission believes that proper use of a standard form us now statutorily required by 
the USA PATRiO I' Improvement and Reauthorizaiion Act of 2005 will significantly 
increase the Cornmis.sion’s ability to capture and analyze data accurately and efficiently. 
The Commission is working with the Judicial Conference to assist the judiciary to 
comply with the new statutory requirements regarding the use of a standard statement of 
reasons form. 

During the hearing Judge Hinojosa indicated that “there have been times where 
[the Commission! get[sl more than five different statement of reasons forms, some of 
which in no way indicate whether the Govemment agreed to certain things or not.” See 
Draft I'r. at 60. In fact, .since Booker, the Commission has received a multitude of 
“statement ot reasons” forms. For example, in one district for the time period April 
through October 2005, the Commission received nine different .statement of reasons 
forms. Of those nine forms, only two were of the type that had boxes to indicate W'hcther 
the govcmmenl sponsored an outside-the-range sentence or objected to such a sentence, 
and of those two forms, only one form indicated the government's position at senicncina. 

fhese differences in reporting are precisely the reason why the Commission 
carefully reviews every sentence and issues caveats about what the data do and do not 
indicate The Commission is pleased to report, however, that this same district that 
submitted nine different statement of reasons forms in the first three quarters follow'ing 


' t he post-PRD'l'ECr Aci 3-pape furm includes other check-boxes for indicaiiny the governmeni's posilioii 
with regard to sentencing iricJuding.i box for departures pursuant to U.S.S-li- S5K3. 1 (early disposilion 
program motions). 

' A copy of this form is attached a.>i Exh. B. 

As with the post-I’ROrncr .Act .1-page tdrm, thi.s form also includes other chock boxes for indicaiing the 
government's position with regard to senicncing including a box tor departures pursuant to U.S.S-G- 
§5K3.I (early dispo.siiioii program iiiotionsj. 


2 
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Booker hus been using ihe posl-5oo^<’r 4-page form since November 2005 i n ihc majority 
of cases. As a result, the Commission has seen an increase in the accuracy of Ifie data the 
Commission is able to report on this district, particularly with respect to attribution of 
sentences outside ifie guideline range. 

Prior to the Boomer decision, the type of statement of reasons form used by the 
courts was not a data collection issue for the Commission. The PROTECT Act only 
required that the courts submit “the statement of reasons for the sentence imposed (which 
shall include the reason for any departure from the otherwise applicable guideline 
range)’’. See 28 U.S.C. § 994(w)(l)('West 2006). After Booker rendered the guidelines 
advisory and the Judicial Conference began reviewing the statement of reasons fonn and 
the information included on it, the Commission determined that ascertaining what types 
of .statement of reasons forms were being used -and, more s|)ccifically what type of 
information was being included on them - might be helpful m informing the sentencing 
policy debate. 

In May 2005, the Commission began coding for the ty()c of statement of reasons 
form used by the courts in each case. I’his means that the Commission began coding for 
this variable on cases sentenced in or after laie-Fcbruary 2005.* The Commission 
receives about 5,800 cases a month from the courts, so there are over 10,000 cases in the 
C'ommission’s datafile for which it docs not have information on the type of 

statement of reasons form used. 

With that background. I will now tiun to your specific que.stions. 

1. According to Judge Ilmojosa’s lestimony at the hearing on March 16, 
following the Booker decision, the Sentencing Commission received five 
different Statement of Reasons forias, some of which did not indicate in 
any way whether or not the government agreed to a sentence below the 
guideline range. 

A. In how many of the 65,368 ca.ses did the court not use the form which 
contained boxes indicating (A) specific reasons for a sentence below the 
guideline range other than a government motion for substantial 
assistance under 5K1.I, and (B) whether the government (1) moved for a 
sentence below the guideline range for a reason other than suh.stantial 
assistance under 5K!.l, (2) entered into a plea agreement for such a 
sentence, (3) agreed in a plea agreement not to oppose a defense motion 
for Such a sentence, or (4) did not object to a defense motion for such a 
sentence? 


The PROTECT Act requires Ihc chief judge ofe.ach court to Mibmitthe stalement ot reasons .onri other 
sentencing documentation in the Commission within 30 days of entry of judgment. 28 U.S.C t) 994rw)(l). 
Given iriiiil and other delivery issues, cases coded and analyzed in May 2005 would have been sentenced in 
or alter laic-Fcbruary 2005. The lag lime between case coding and senIciKing diminished during the. year 
following Bookii’ as inoic and more cimrts joined the Commission'.s onliim diicument siihiiiission system. 
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Answer: Of the 65.308 cases referenced in the Commission’s Final Booker Report, 
information about the use of particular statement of reasons form is as follows: 

1 . 30,252 (46.3%) used the post-i’ROTECT Act 3-pagc form. 

2. 14,706 (22.5%) used the post-fioo/tcr 4-page focin. 

3. 9,477 (14.5%) used another type of form, usually a district-modified 
form or pre-PRO'l’ECT Act form. 

4. 873 ( 1 .3%) had no statement of masons fonn. 

5. 10,060 (15.4%) were missing information in our datafile about the 
type of statement of reason.s form used.^’ 

Therefore, the Commission’s po.st-i?t>ofcerdatafilecontains 54,435 ca.scs for which it 
received a statement of reasons form and had information coded on the type of form used, 
or those 54,435 cases, 17.4% of them did not use a form with check-boxes to denote the 
government’s position regarding a below range sentence. 

1). In how many of the post-^ooAer cases reported as non-government 
sponsored beiow-guidelhie sentences did the court not use the form 
described in Question lA’? 

Answer: The Commission’s datafile contains a total of 8,189 non-govemment 
sponsored, below-range sentences. Of those cases; 

1 . 1.710 (20.9%) used a siatcmcni of reasons form than the posi- 
PROTECT Act 3-page form or the post-/#no^t’r 4 page form, These 
forms usually arc pre PROTECT Act stateinciu of reasons forms or 
district-modified forms. 

2. 5,599 (68.4%) used cither the posi-PROTECT Act 3-page fonn or the 
\>Oi\-Booker 4*pagc form. 

3. 846 (10.3 %) were missing inforniaiion on the type of form used.'^ 

4. 34 (less than .1%) had no statement of reasons fonn. 

Therefore, the Commission’s daiiifile contains 7.309 non-government sponsored, below- 
range sentences for which the Commission received a statement of reasons form and had 
information on the type of form used. Of those 7,309 cases, 23.4% of them did not u.se a 
standard form with check-boxes to indicate the government’s jxisition regarding a below- 
rangc sentence. 


.As indicaied above, the (‘oimnissjon did not begin ccxling for the type id statement of rea suns form used 
until May 2005, .As a result, there are over 10,000 cases in Otc Commission's [Kist-BwAcroverali datafile 
for which it does not tiavc coded information on the type of statement of reasons form u.-ied by the euui Is. 

As indicated above, the Commission did not begin coding for die type of statement of reasons fui m used 
until May '’tXly. As a result, ilierc are over 10,000 cases in the ComrnLssion’s po.st Booker overall datafile, 
of which ihe.se 846 cases are a part, for which it does not have coded information on the type of statement 
ot reasons Ibriii used by the courts. 
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C. In how many of the 258 cases reported as ones in which the court 

considered cooperation without a government motion in the i^Ohi-Booker 
period did the court not use a form described in Question lA? 

Answer: The C.’ommission's datafile contains 258 cases designated as “couperutioii 
without motion .” Of those 258 cases; 

1 . 54 cases (20.9%) used a statement of reasons form other than the post- 
PROTFCT Act 3-page form or the post-/?oo^Yr 4-pat’c form. These 
forms usually are pre-PROTECT Act statement of reasons forms or 
district-modified fonns. 

2. 1 80 cases (69.8%) used the post-PROTECT Act page foim or the 
post'56>t>fter 4-page form. 

3. 24 cases (9.3%) were missing information on the type of statement of 
reasons form used.* 

Therefore, the Commission’s datafile contains 234 “cooperation without motion” cases 
for which the Commission received a statement of reasons form and had information on 
litc type of form used. Of those 234 cases, 23. 1% of them did not use one of the forms 
with chcck-boxcs to indicate the government’s position regarding a helow-range 
sentence, 

As indicated in Judge Hinojosa’s written .statement for the hearing, of the 258 
cases in the post-Koo^er datafile, there were 28 cases in which the only resrson cited for 
the below-range sentence was substantial a.s.sistance or cooperation with the govenunent. 
5t’c’ Written Statement at iO. Of these 28 cases: 

1 . 17 cases (60.7%) used the posl-PROTECI' Act 3-page form. 

2, 2 cases (7. 1 %) used the \xy%i-Booker 4-page form. 

.3. 6 cases (21 .5%) used another type of form, either a di.stnct-modificd form 

or prc-PROI ECT Act form. 

4, 3 cases (10.7%) were missing information on the type of statement of 

reasons form used.’ 

1). When the court did use a form described in Question lA and checked a 
box indicating that the government did not object to a defense motion for 
a sentence below the guideline range for a reason other than substantial 
a.ssistance under 5K1.1, did the Commission report the sentence as 


As indicated above, the Commission did not begin coding for the type of statement of reasons Ibrni used 
until May 2005. -As a result, there are over 1 0,000 cases in the Commission’s post-flr><»i:<.'/- overall datafile, 
of which these 24 cases are a pari, for which it does not have coded information on the type of slaluinent of 
reasons form used by the courts. 

As indicated above, the Cominissinn did not begin coding for the type of statement of reasons form used 
until May 2(KX'>. .As a resiili. there aic over 1 0,(KX) ciLses in the Commission’s post-6(«4cr overall datufilc, 
ot which these 3 cases are a part, for which it docs not have coded information on the type of statement of 
rcu.sons form used by the courts. 
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government-sponsored or non-^vernment sponsored in Us Booker 
Report? 

Answer: As outlined above, the post-PROTECl' Act 3-page form includes two check- 
boxes to indicate the government's position at sentencing wdih respect to departures, 
cither as pan of a plea agreement or as a motion not pursuant to apicu agreement."^ The 
post-Booker 4-pagc form includes these departure boxes plus two additional boxes to 
indicate the government’s position regarding outside-lhe-range sentences pursuant to a 
court’s Booker authority.” The Commission categorizes as government sponsored all 
cases in which the court has checked “government did not object” pursuant to a pica 
agreement. 

If. however, the court has checked “defense motion for depaituie to which the 
governrncm did not object" or "defense motion for a sentence outside of the advisory 
guideline range to which the government did not object,” the statement of reasons form is 
reviewed in its entirety to ascertain attribution. 

i’or purposes of this question, there arc 810 post-Zlooicr cases in which the court 
checked “defense motion for departure to which the government did not object, " and 151 
cases in which the court checked “defense motion for a sentence outside of the advisory 
guideline range to which the government did not object.” After the Commission 
conducted a further review of (he entirc statement of reasons form completed by the 
courts, these 961 cases, although the court indicated the sentences were below-range, 
broke down as follows: 

1. 338 ca.ses (35.2%) were either within the applicable guideline range, 
above the sipplicable guideline range, or were assigned to one of the 
government-sponsored categories based on the reasons given for the 
departure or variance. 

2, The remaining 623 cases (64.8%) weie reported iti otic of the non- 
government sponsored, below-raiigc categories. 

This analysis demoii-strates (he care that must be taken in ascribing too much 
meaning to a particular vanable when trying to ascertain sentencing nuances. As 
illustrated by the review undertaken to respond to this question, courts' use of the 
government sponsorship boxes - when available - is neither consistent nor always 
accurate. For example, relying solely on this series of boxes to categorize a sentence as 
“government sponsored” or "non-government sponsored” would result in mis- 
categorization to a similar degree as would categorizing all U.S.S.G. §5K1.1 or fast-track 
departures as defendant- or court-initiated simply because the defendant did not object lo 


' ' The poiit-PROTECT Act 5-pagc form includes other check-boxes for indicating the govermneiil's 
position with regard to .sentencing including a box for departures piirsiiaiit lu U.S.S.G. §5K3.1 (early 
disposition program motions). 

This form also iiichides other check-boxes for indicating the government’s position with regard to 
sentencing including a box for departures pursuant to l;..S.S.G. §5K3.1 (early disposiiinn progriuii 
motions) 
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ihe motion. This analysis, therefore, illuslraies the critical need on the part of the 
Commission to continue its work with the judiciary to ensure that courts understand how 
to use the statement of reasons consistently and uniformly. 

£. In those districts that used a form described in Question lA for some or 
all of the pOfX-Booker period, did (he courts at times not check any box 
indicating (he government's po.silion on a below guideline sentence? If 
so, in approximately how many cases? Did the Commission report those 
sentences as government-sponsored or non-government-sponsored in its 
Booker Report? 

Answer: There are many instances when the courts have used the post-PROTECT Act 
3-pagc form or post-fiooA'cr 4-page form for a below-range sentence and not indicated the 
government’s position with regard to the below-rangc sentence. The Commission’s 
datafile contains l.‘5,692 cases that liad below-rangc sentences - !>oih non-govemment 
and government sponsored - for which the Commission has coded information for the 
type of statement of reasons form used and determined that the couit used either the post- 
PROTECT Act 3-page form or post-Bonner 4-pagc form. Of this group. 5.419 cases 
(34,5%) did not check any of the check- boxes to indicate (he govemmenl's position with 
regard to the sentence. Of those 5.419 cases, the Commission categon/ed them as 
follows; 


1 . 1 ,753 cases (32.4%) were reported m one of Che government sponsored 
categories due lo the rca-sons provided by the court for the sentence 
imposed. 

2. 3,666 ca.ses (67.6%’) were reported in one of the non-govemmcni 
sponsored categories due to the reasons provided by the courl for the 
sentence im|.>oscd. 

As with the analysis conducted to respond to Question ID. this analysis indicates 
the need not only to have the judiciary use one standard form but to complete it 
uniformly, 'I'hc reliability and accuracy of any analyses conducted by the Coinmis,sion 
directly correlates to the quality of the infomiaiion collected. The Commission hopes 
that full use of a standard form in a Uniform manner will provide the courts a more 
accurate method of reporting sentencing outcomes. This will increase efficiency and 
accuracy in the Commission s data collection and analysis efforts. 

2. The Commission In its 2003 Downward Departure Report stated that 
it hoped to be able to collect data on the use of Rule 35 motions going forward. Has 
the Commission collected that data in the intervening period? If so, please provide 
the number of cases in which a sentence was reduced based on a Rule 35 motion and 
the average extent of such sentence reductions, by district and fiscal year. 


Answer; After passage of the PRO'l'ECi' Act in 2003. the Commission issued a joint 
letter with the Criminal Law Committee to the courts informing them of the sentencin' 
documentation required to be sent to the Commission. This letter indicated that 
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dociimentation related to Rule 35 re-scntcncings was to be included in the courts’ 
submissions to the Commission. Since that time, the Commission has worked to obtain 
information on these types of sentencing; however, it remains an area where our 
documenlalion is not complete. As a result, caution should be exercised in ascribing too 
much meaning to the relatively small number of cases available for analysis in response 
to this question. The Commission will continue to work with the judicial y in obtaining 
information on these types of sentencings. 

The Commission’s fiscal year 2003 datafile contains 382 re-scaicncings pursuant 
to Fed. R. Criin, P. 35(b). The average sentence in those cases was 63.0 months. The 
average percentage of sentence reduction from the original sentence was 44,6% percent, 
and the average degree of sentence reduction was 51.0 months. District-specific 
information is provided on the attached sheets at Exh. C. 

The Commission’s fiscal year 2004 datafile contains 184 re-sentencings pursuant 
to Fed. R. Com, P. 35fb). The average sentence in those cases was 62.5 months. The 
average percentage of sentence reduction from the original sentence was 50.0%, and the 
average degree of sentence reduction was 63.0 monllts. District-specific information is 
provided on the attached sheets at Exh. D. 

The Commission's fiscal year 2003 datafile contains 818 re-sentencings pursuant 
to Fed. R. CMm. P, 35(b). The average sentence in those cases was 60,0 months. The 
average percentage of sentence reduction from the original sentence wa.s 50.0%, and the 
average degree of sentence reduction was 62,6 months. District-specific information is 
provided on the attached sheets at Exii. E. 

If you have any questions about this material, please do not hesitate to contact 
Lisa Rich at 202,502,4519. 



Staff Director 


cc: 


Honorable Howard Coble 
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A0245R {Rev J 7''03) Judgifieni in » CHnimjl C*ic 

AtUrhmmV {Page 1 ) — ^lalrmcni o{ Reasons 


nn-'FNDANT: 

CASli NUMBER: 

DISTRICT: 

STA TEMEN I OF REASONS 
(Isio^or FjikbiiC''||^Dsai(£) 

□ THF, COURT ADOPTS THE PRESENTENCC REPORT AND OUIDEtlNE APPLICATIONS WITHOUT CHAN(;E 

OR 

n THECOURT ADOPTS THE PRESENTENCE REPORT AND GUIDELINE APPLICATIONS BUT W ITH THFt;v 

CHANCES: (Use Paj’.c il Dccessar^.) 

Q Chapter Two ol the Ui^ S.G Manual dclernuiiations by court (inrjncling changes to base offense level or specific oflcnse 
characten-siics): 


/4 


f J Chapter Three ql the U.S.S.G. Manual adjuslurcuJ dclenrunations by colut (including changes lo victim-ielaied adjustinirnts 
role indie offense, olisuuction of justice, multiple coimls. or acceptance of icspousibilily): 


n Chapter Four of the U.S.S.G. Manual dcicinainations by couit (including changes lo criminal history calegoty or scores, 
caieei ofTender, or criminal livtlihotnl deicnnuiations): 


□ THE coimx ADOPTS HIE PRESEN I KNCE REI'OKT WITH THESE COMMEN TS OR FINDINGS (including comiiioiits 
ov factual fuidings concerning ceitiiin informaijoii in the picsrnten.-e report that the Fedcial Uurciiu of Prisons may rely on wlmn it 
makes inmate classiiicntioii, designation. oi progmnuning .-lecisions. SpecilV couit comments or fiiulings, including paragraphs in 
the prcRcjilcnce repon.) (Use Page 3. if necessary.) 

(iUlUEl.lNE RANGE DE TERMINED UV TIIE COLfRI (BEFORE DEPARTURES): 

Total Ol'lcn.se Level. 

Criininal Hisluiy Caicguiy 

Iriiprisonmcni Range; _ u> imutlhs 

Supervised Release Range: lo years 

Fine Range. $ to 1i 

□ Fine waived or below ihc guidrtiiic laiigc because ol inability In pay. 

^ SurtSoS NO^REA^OI? rVdSr^^^ KANCE, HIAT range does not EXCEED 24 MONTHS, AND THE 

ou 


^ WITHIN A GUIDELINE RANGE. THAT RANGE EXCEED.S 24 MOM HS AN1> THE SPECIFIC 

SENrENCEISIMPOSEDFOKrHF.SEREASONS:(UsePagc3.ifneccssary) i iii. - t ei-ir ii. 
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A0 24';n (Kcv U/OI) lii<lgn>eiil .n 3 Ctumt,a?Cas« 

Altachmenl (I’sge 2) SlaifitKmi ofRfawais 


DEFENDANf 
CASE NUMBER 
DISIRICT 


S l A TEMKNT OF REASONS 
(Not ftff-'FoBllc DRcfostirc) 

RESTlTiniON ULTERMINATIONS 

Totai Amount of RcMirunon: 5. 

Q For olTensci Tor whith teililulion is otherwise maniJalory under I S U.S C § 1663A. icstiluliun is not wdered hi-f.mse llii^ riuriihcr ol Idni' ifiaWe 
viciirixs is so large as to make leslitotion mipiaclicaWe under 18 U.S.C- § '6f>3A(cX3XA)- 

r ) ofTciises for whicli icslituhoii i-. olhtiwisc iiianJjliny uinlei 18 U S-C. § 3661 A, restiliilinn is not Ordered bcctnii.r ilelcrminini’ complc** tsuies 
of farl and rcisiing them to the cause or ainounl of llic victims' losses would convlicate or prolong ilie sentencing pioccss 'O a degree thai ihe nc*d 
to piovide restitution to any victim would be outweighed by the burden on the seinrncing pitucss under 18 U S C. § 3Ci6lA(cXlXB) 

( ~l For Ollier offenses foi which ri'slilulion is mithonJed ondci 18 VJ.S.C § 3661 ancl/or requited by the sciiienciiig guidelines, resliimlon is not 

ordered because thecornplicaimn atid ptolongalion ofllic seiiicncing process resulting from the fashioning of a lestilulini mdet ouiweii-.h ihr need 
to provide restituiioii to any victims under 1 8 1) S C. § 36ft3f»X»MB)('0- 

n Restitution is rot ordered for other reasons: 

Q Partial reslitulion is oideied under 18 US.C. §3663{t)fot these leasons; 


DEPARTURE (Check all that apply) 

□ Tile sentence Jepans hel ow the euideltne r atiire for the follow-ing reasons; or 
rj Tlic senrence ilepans a bove the I '.iiidelm e lantte foi the tollowing reasmis; 

Pursuant to a Plea AgreeineDt 

O based on 5K M motion tif the government based on the defendant's substantial assisiancci 
n based on a goveninierii inolioji piirsuanl loan cailyJijpositiun p»ogT<ni, 

□ based on a binding pica ngifemeni for depiuluic which the luoii has accepted (cite below reason, if appiicatite); 

□ based on a pica agiee/ncnl which c ites the below teason for dep.inurc, which the court finds to b« justified; oi 

□ based on a plea ajjreemcnl whirh stales ihsi Ihr govtinmenr will not iipposo n defense departure morion and cites t h e below 
reason 


rnrsuanl to a Motion Not Addressed in a Plea Agrrmicot 

LI pursuant to a Sk 1 .1 itmUKiii of the guvcnunem l>4Scd on i)k; dcfciuJaiil's cubsidiilial assisluiicc, 

|_) pursuant to a governmcnl mCtiion based on ih e below teasoo foi dcpaimie. or 

Q pursuant to a defense motion b;t.sed_on thebelt'w^e^ii fw dcpariute to wlucli llic govoniiiieiil has luil ol’joi.led; or 
r3 pui suant to a defense motion based on she belo w trascrn fin dcpaiiuie to which the government Ims objccird 
Qt Other than plea agreenicnt or inoiion by the parties based on t he below lenson fbi departure. 


Reasonfs) for Departure 


□ 

4 A 1.3 Criminal History Adequacy (explain) 

□ 

.5K2 S Extreme Coiidiict 

□ 

□ 

5K2.0 Aggravating OT Mitigating 
Ciicumsianres (explain): 

□ 

5IC2-9 Crimihii Purpose 

D 


D 

5K2 10 Victim’s Conduct 

□ 

□ 

5K2 I Denlh 

□ 

5K? 1 1 l.csscf Harrn 

a 

□ 

5K2 2 Physical Iniuiy 

n 

5K2- 12 Coercion and Duress 

□ 

□ 

SK2 3 Exlicinc Psychological Injuiy 

□ 

5K2.I3 lyiminis'ied Capacity 

□ 

n 

5K2.4 Abduction or Unlawful Reslrainl 

□ 

.vK2 14 Public Welfaie 

u 

□ 

5K2 3 rroperly Damage or Loss 



n 

□ 

3K2 6 Weapons and Dangerous In.sirumrnis 




□ 

5K2 / L’iuiiplion of GoveniinenI Tiinrlion 




□ 

Diher (e g , ;Bi.l commentary. .SHI. I-3HI 6 1 

ir 5111 

1 1 Xexplain ami State guideline 

and/or 


5K2.I6 Voluntary Disclosure of Oncus;: 

5K2. 1 7 I ligh-Capacity SemiauiOTitatic f'jrcarm 

'>K2. 18 Violent Stint I Ciiiip 

.3K2-20 Aberrant Heiuivior 

5K2 21 Di.sinissed and Uncharged Contiue: 

5K7 ?2 Age or Health ol Sex Olfcnders 

SK2.?t Oisch.irprH Terms oflmprisonmenl 

SKI I Farly Disposition, "liiit-tmck ' Piogvam 


Slaluloiy boiis). (Ut.i .1, d occcssaiy ) 
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A0245B (Kcv l2/fl})hi.lK"xnlin3Ctimii(al<’asr 

AilathTOnl (Paj;'- i) Siaicmenl ofReasoiis 


DEFENDANI: 

CASbNllMBr.K- 

DISTRICT: 


STA 1 EMENT OF REASONS 

(Nnt'fbK^iiKiblic DiS'clpsure) 

ADPITTONAI. PRFSENTENf K REPORT AND < JUIDFXINE APPlJCATION CHAN<;F.S 

(Ifnecessaiy.) 


SPECIFIC SENTENCE IS IMPOSED FOR T1U‘:SE REASONS 
(If necessary.) 


ADDITIONAL ('(.IMMENTS OR FINDINGS CONCERNIN<; INFORMA FION IN PRF, SENTENCE REPORT 
(If necessary.) 


ADDlTiONAl, REASONS FOR DEPARTING FROM THE GUIDELINE RANGE 
(If necessary.) 


Defendant’s Soc. Src No Dale oMmposilioii oMnilgmcnl 

Defendant’s Diilc of Birth: 


Defendant’s Residence Address 


Signature of liidge 


Delendani's Mailing Address ; 


Name and Title of Judge 


Dale Signed 
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AO 245B (Rev. 06/05) Criminal iudginent 

Anachment (Page 1) — Statement of Reasons 

DEFENDANI; 

CASE NUMBER: 

DISTRICT: 

STATEMENT OF REASONS 

(Not fur Public Disclosure) 

I COURT FINDINGS ON PRESENTF.NCF, INVESTIGATION REPORT 

A D Tlie court adopts the presentence investiKatiun report without change. 

B □ The court adopts the preseuteuce investigation report with Che foHowing changes. 

(Cheek all that apply and specify court deienniiuiion, fiixlii^s. Or coinincuts. refcrencinp paragraph numbera intlie prcscntence report, ifapplicnble.) 
(Use page 4 if necessary.) 

1 □ Chapter Two of the IJ.S.S.O, Manual dMeiuiiuatioos by couit (including clung'^ 10 base offense level, nr 

specific ofTeii.sB characteristics) 


2 n Chapter ThreeoftheU.SSG. Manual daenninaiioiis by court (iocludiogehanp.esio victim-related adjustments, 
role in Oie uffuuse, obstiuctiun of justice, muhiple counts, or tceepunce of tespotisibility) 


3 Q Chapter Four of the U.S.S.G. Maniul deiemunaiions by court (inchiJingcItangcs to crritiiiialliisloiy category or 
scores, career oR'nder. or critninal bvclihood (leicRniiiaiions): 


4 ^ Addiiianxl Ciimmenw nr Findings (iochiding comments or factual findings couccinmg certain information in the 

presenteiiticcvporithai the Federal Bureau ufFrisons may rely on whm iimskta iiuiuie classificativii, designation, 
or piogratnmmg decisions)' 

C □ The record establishes no need for a prcsentence iuvesligadon report pursuant to Fed.R.Crini.P. 32. 
U COURT FINDING ON MANDATORY MINIMUM SENTENCE (Check all that apply.) 

AD No count of conviction carries a oiandatitry mininrom senlmcc. 

B D Mandatory micim ara sentence imposed. 

C D One or more counts of conviction alleged in the indictincait cany amandolufy iniaimum termof inq>risonment. but tiic 
sentence imposed is below a mandatory miiumuin icnn because Uic court has deletinined that the mandatory nniniiTium 
dues not apply based on 

D findings of fact in this case 
D substantial assisunce (18 O.S.C. § J553(e)) 

D the statutory safety valve (1 8 U S.C. I 3553(1)) 

in COURT DEI ERMINATION OF .4.DVISORY GUIDELINE RANGE (BEFORE DEPAR ITJRES): 

Total Offense I.evel; 

Cximinal History Category. 

ImprisoniaeDt Range; months 

Supervised Release Riingc: to years 

Fine Range: S to $ 

O Fine waived or below the guideline range because of inability to pay. 
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A0245B 


(Rfiv. 06/05) Criminal Judgment 
Attachment (Page 2) — Staiemeni ofHeasoits 


DEFENDANT: 

C:ASE NUMBER; 

DlSTRICTl': 

STATEMENT OF REASONS 

(NqI for Public Disclosure) 


rv ADVISORY GUIDELINE SEN l ENClNG DE I ERMINATION (Check only one.) 

Q 7he sentence is within an ttivlinry fuidellne range that is not greater than 24 nioBlhs, and the court fliitis nu reason to depart. 

Q Q The sentence is within an advisory giildeliue range llial is greater than 24iiionlhs,aiid the specific sentence is imposed for these reasons. 

(Use page 4 if necessary.) 


C Q The court departs from the advisory guideline range (or reasons aulhorircd by the sentencing guidelines manual. 

(Also complete Section V.) 

D Q] The court imposed a lenience nutside the adviiory sentencing guideline system. (Alio complete Section VI.) 

V DEPARTURES AUTHORIZED BY THE ADVISORY SENTENCING GUIDELINES (If appUeablc.) 

A The sentence imposed departs (Check only one.): 

□ below the advisory guideline range 

□ above the advisory guideline range 

B Departure based on (Check all that apply.): 

1 Pica Agreement (Check all that apply and check rcasoD(s) below.); 

□ 5K1.1 pica agreement based on the defendant's substantial assistance 

□ 5K3.1 pica agreement bated on Early Disposiiion or “Fast-track” Program 
Q binding plea agreement for departure accepted by the court 

□ plea agreement for departure, which the court finds to be rcasoni^le 

□ plea agiccinent that states that the government will not oppose a defense tleparture motion, 

2 Motion Not Addressed in a Plea Agreement (Check all that apply anti check reason($) below.): 
Q 5K1.1 goveminent motion based on the defendaot’s substantial assistance 

□ 3K3.1 govemment motion based on Early Disposiiion or “Fast-track'' program 

□ government motion for departure 

□ defense motion for departure to which the government did not object . 

□ defense motion for departure to which the government objected 

3 Other 

n Otlicr than a plea agreement or motion by the parties for departure (Check rcason(.s) below.): 


C Rea$nn(«) for Departure (Check all that apply other than SK1.1 or 5K3.1.) 


t: 

4A1.3 

Criminal History Inadequacy 

□ 

5K2.I 

Death 

n 

SK2 1 1 

I.esscr Ham 

[: 

5H1 1 

Age 

□ 

5K2.2 

Physical Injiny 

□ 

5K2 12 

Coeition and Duress 

LJ 

5Hi,2 

Lducatlou and VotaliuDal Skills 

□ 

5K2.3 

Extitane Psyubolugioal injuiy 

□ 

5K2.13 

Diminisbed Capacity 

[H 

SHI J 

Mental and Emotional Condition 

□ 

5K2-4 

Abduction or Unlawful Restraint 

□ 

SIC2.t4 

Public Welfare 

Ll 

5H1.4 

Physical Condition 

□ 

SK2.S 

Property Damage or Less 

□ 

SK2.16 

Voluntary DiscInsureofOffcnsc 

n 

5H1.5 

Employmont RctuiO 

n 

5K2 6 

WtapoD or Daiigcnnis Weapon 

□ 

5K2 it 

Higb-Capacity, Semiautomatic Wcapoc 

n 

5H1.6 

Family Ti«S and Respon-sibilities 

□ 

5K2.7 

Disruption of Gov cnuDcnt Fuiictiun 

□ 

5K2 18 

Violent Street Gang 

□ 

SHI 1! 

MilitaQ' Record, Charitable Servic 

□ 

5K2.8 

Exitane Conduct 

□ 

SK2 2!) 

Abcinint Delia vior 



Good Works 

n 

5K2.9 

Criminal Purpose 

□ 

5Ki21 

Dismissed and Uncharged Conduct 

CD 

5K2.0 

Aggravating or Miligatuig Citoum 

•stances 

5K2.10 

Victim's Conduct 

□ 

SK2.22 

Age or Health of Sex OfFcndcre 







□ 

SK2 23 

Discharged Terms of Impiisorunent 


D Explain the facts justifying the departure. (Use page 4 if necessary.) 
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CPty ^) — Statement of Rc 


DEFENDANT; 
CASE NUMBER: 
DISTRICT: 


STATEMENT OF REASONS 

(Not for Public Disclosure) 


VI COURT DETERMINATION FOR SENTENCE OUTSIDE THE ADVISORY GUIDELINE SYSTEM 
(Check all that apply.) 

A The teatence imposed is (Check only one.); 

0 below the advisory guideline range 
□ above the advisory guideline range 

B Sentence imposed pursuant to (Check all that apply.): 

1 Plea Agreement (Check all dwt apply and check rea3oa(s) below.): 

[~*| bindiogplcaagrcemenlfor a jenience outside the advisory guiddioe system tceeptadby tlic court 
Q plea agreement fora setiterKe outside the advisoiy guideline system, which liie court finds to be reasonable 

Q plea agreemoit that states that the govcnuacai will not oppose a defease motion to the coun to sentence outside the advisory guideline 

system 

2 Motion Not Addressed in a Plea Agreement (Check all that apply aud check rcasoD(s) below.): 

Q govcmraoit inutioB for a semense outside of die advisory guidcliuc system 

□ defense motion for a sentence outside of the advisory guidebuc system to which the govoituncnt did not object 

Q defense mutiun for a sentence outside of the advisory guideline system to which the govemrnimt objected 

3 Other 

G Other than a plea agreement or motioti by ihepaiu'es for a sentence outside of the advisoiy guideline system (Gieckreason(s) beinn’.): 

C ReasoQ(s) for Sentence Outside (he Advisory GuidellDC System (Check sD that apply.) 

D the juiure and circutaeianecsofthe offense and the bisloiy and characteristics of the defendant pursuant to IK (fS.C. f 3S53(aXl) 

G luieflixt the seriousnees of the offense, lu promote itspett lor (he law, and to provide just punishirient for the c>n'cnse(lS US.C. § 3553(a)(2)(A)) 

G toafford adequatedeteirence to cnminalcimductflK U.S.C $ 1SS3(aX2KPl) 

G lu protect (he public from further crimes ofihedetenduit (IK II.S.C. { 35S3(aK2XC)) 

Q to provide the defendant with needed educational «r vocational (raining, medical care, or other correctional t.-valmenl in the mom efl'cctivc manner 
(18US.C. |3S53(aX2XD)) 

G If avoid unwarranted sentencing disparities among defeodantsilK U.S.C. $ 35S3(aXd)k 


D Eiplain the facts jiistifylag a sentence outside the advisory guideline system. (Use page 4 if necessary.) 
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AO 2-15B (Rev. 06/05) Crirainai Judgment 

Atlathmeiit (Page 4) — Sutejiioit of Rea$oui 


DEFENDANT; 
CASE NUMBER: 
DISTRICT: 


STATOMENT OF RtlASONS 

(Not fur Public Disclusure) 

Vn COURT DETERMmATIONS OF RESTITUTION 
A ^ Restitution Not Applicable. 

B Total Amount of Restitution: 


C Restitution not ordered (Check only one.}: 

1 □ For offenses for which reatitufion is otherwise maixlaioiy undci 18 U.S.C. $ 36634. resiiiuiion is iwt oiUctcJ because tlic number of 

identifiable victims is so laigc as to make resliluioik icipnclicable under 18 U.S.C, i 3663A(tXiXA)- 

2 □ For offenses for which restitution is mherwise mandauuy under 18 U.S.C. } 36(i3A lertUutioa is not oidorcd bctsusc determining complex 

issues of fhet and relating thcrato the cause or amount of the victim#' losses would compheste or prolong the sentencing process to a degree 
that the need to provide restitution to any victim would be outweighed by the be eden on the sentencing process under 18 U.S.C. $ 3663A(eX3XlJ)' 

3 n For other offenses for which restitution is authorized under 18 U.S.C. 5 3663 and/ur re^uiced by t!>e ssxiicncing guidelines, restitution is iiai 

ordered becau.te the complication and [irulungation of ibe senleocing process teaultiog from the fashioning of a rshtntion order outweigh 
the need to piovide restitution to any victims under I* U.S.C 6 3663(aXI XBXii). 

A O Rnatitution is DOC ordered for other reasons. (Explain.) 


D □ Partial restitution is ordered for tliese reasons (18 U.S.C. § 3553(c)): 


Vm ADDITIONAL FACTS JUSTIFYING THE SENTENCE IN THIS CASE flf applicable.) 


Sections I, II, ill, IV, and VII of the Statement of Reasons form must he completed in all felony cases. 


Defendant's Soc. Sec. No.: Dateof Imposition of JurfEment 

Defendant’s Date ofBirth: 

Defendant’s Residence Address: Signature of Judge 

Defendant’s Mailing Address: Name and Title of Judge 

Date Signed 
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For Rule 35 (B) Resentencings in 2003^ 


kif 



n 

sentto- 

to 

mriLlisd- 

epart 

petdep- 

art 

TOTAL 


63.0 

51 .0 

44.6 

Dist of Columbia 


69.0 

51 .0 

42.5 

Maine 

1 

125.0 

63.0 

33.5 

Mass . 

2 

72.0 

63.5 

48.2 

New Hampshire 

1 

18.0 

42.0 

70.0 

Puerto Rico 

2 

131.0 

04.0 

30.2 

Rhode Island 

0 




Conn . 

0 




New York East 

1 

86.0 

1.0 

1 . 1 

New York North 

i 

54.0 

67.0 

55.4 

New York South 

0 




New York West 

6 

51 ,5 

75.0 

59.8 

Vermont 

0 




Delaware 

0 




New Jersey 

2 

48.5 

28.0 

37.6 

Penn. East 

0 




Penn. Mid 

1 

120.0 

60.0 

33.3 

Penn. West 

5 

29.0 

64.0 

61 .7 

Virgin Islands 

0 




Maryland 

0 




NC East 

17 

90.0 

43.0 

33.3 

NO Mid 

3 

131.0 

79.0 

37,6 

NC West 

4 

121.5 

124.0 

58.8 

South Carolina 

6 

64. S 

84.0 

48.5 

Virginia East 

29 

66.0 

52.0 

48.9 

Virginia West 

4 

73.6 

77.5 

52.3 

WV North 

3 

61 .0 

47.0 

35.8 

WV South 

5 

49.0 

51.0 

42.1 

Louisian East 

0 




Louisian Middle 

0 




Louisian West 

3 

120.0 

172.0 

58.9 

Miss. North 

1 

32.0 

25.0 

43.9 

Miss. South 

1 

84.0 

67.0 

44.4 

Texas East 

10 

76.0 

45.5 

34.5 

Texas North 

2 

137.0 

39.0 

17.3 

Texa.s South 

6 

67.5 

47.5 

52.4 

Texas West 

3 

15.0 

12.0 

44.4 

Kentucky East 

2 

24.0 

68,0 

73.9 

Kentucky West 

0 




Michigan East 

0 
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Foi' Rule 35 (B) Resentencings In 2003. 



n 

sentto- 

to 

mnthsd- 

epart 

petdep- 

art 

Michigan West 

6 

58.5 

17.5 

25.7 

Ohio Month 

3 

110.0 

103.0 

50.4 

Ohio South 

1 

18.0 

9.0 

33.3 

Tenn. East 

7 

33.0 

19.0 

33.3 

Tcnn. Mid 

2 

75.0 

68.0 

48.0 

Tenn. West 

3 

75.0 

50.0 

34.0 

Illinois Cent 

6 

91 .5 

AA.5 

35.1 

Illinois North 

4 

67.0 

21.0 

33.6 

Illinois South 

50 

80.0 

42.5 

33.3 

Indiana North 

6 

55.5 

47.7 

47.7 

Indiana South 

1 

51 .0 

69.0 

57.5 

Wlsconsn East 

6 

145.5 

88.0 

42.4 

Wisconsn West 

9 

87.0 

20.0 

21.4 

Arkansas East 

2 

35.0 

85.0 

70.8 

Arkansas West 

1 

135.0 

100.0 

42.6 

Iowa North 

7 

46.0 

60.0 

64.3 

Iowa South 

2 

64.0 

57.0 

47.1 

Minnesota 

0 




Missouri East 

2 

43.0 

71.0 

61.9 

Missouri West 

2 

39.0 

31 .5 

43.9 

Nebraska 

32 

48.0 

80.5 

58.0 

North Dakota 

0 




South Dakota 

2 

32.5 

39.5 

55.8 

Alaska 

0 

. 



Arizona 

2 

68,6 

36.5 

39.6 

Californ Cent 

0 




Californ East 

3 

8.0 

22.0 

73.3 

Californ North 

1 

2.0 

55.0 

96.5 

Californ South 

6 

39.5 

45.0 

49.9 

Guam 

0 




Hawaii 

0 




Idaho 

2 

28.5 

27.5 

36.7 

Montana 

5 

108.0 

80.0 

43.5 

Nevada 

0 




N Marian Island 

0 




Oregon 

2 

51 .5 

43.5 

43.4 

Wash. East 

0 




Wash. West 

0 




Colorado 

2 

81 .0 

B1 .5 

42.6 

Kansas 

2 

55 . 5 

eo.o 

62.0 
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Foj- Hijie 35 (B) Resentencings in 2003. 



n 

sentto- 

to 

mnthsd- 

cpart 

pctdep- 

art 

New Mexico 

1 

17.6 

102.4 

85.-1 

Oklahoma East 

1 

60.0 

40.0 

40,0 

Oklahoma North 

0 




Oklahoma West 

0 




Utah 

0 




Wyoming 

5 

57.0 

78.0 

51 ,1 

Alabama Mid 

0 




Alabama North 

2 

60.0 

76.5 

75.0 

Alabama South 

0 




Florida Mid 

32 

66.5 

53.5 

44.4 

Florida North 

11 

90.0 

103.0 

47.4 

Florida South 

11 

56.0 

38.0 

44 .0 

Georgia Mid 

9 

76.0 

39.0 

29.6 

Georgia North 

6 

109.0 

65.5 

58.4 

Georgia South 

3 

108.0 

17.5 

50,0 
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For Rule 35 (B) Resentencings in 2004. 


tyh\ bi 



n 

scntLo- 

to 

mnthsd- 

epart 

pctdep- 

art 

TOTAL 


62.5 

63.0 

50.0 

Dist of Columbia 





Maine 


102.0 

49.0 

32.5 

Mass . 

2 

70.0 

67.5 

40.6 

New Hampshire 

0 




Puerlo Rico 

2 

43.0 

220.5 

85.3 

Rhode Island 

0 




Conn. 

0 




New York East 

1 

0.0 

70.0 

100.0 

New York North 

0 

• 



New York South 

1 

28.0 

29.0 

50.9 

New York West 

0 




Vermont 

0 




Delaware 

0 




Now Jersey 

1 

66.0 

122,0 

ei .9 

Penn. East 

0 




Penn. Mid 

3 

62.0 

58.0 

48,3 

Pern. West 

2 

19.5 

59.0 

69.7 

Virgin Islands 

0 




Maryland 

1 

151.0 

111.0 

42,4 

NC East 

10 

72.0 

113.0 

59.9 

NC Mid 

2 

1 12.5 

75.0 

40.0 

NC West 

1 

180.0 

144.0 

44.4 

South Carolina 

6 

85. S 

106.0 

54.8 

Virginia Easl 

12 

61 .5 

70.5 

50.0 

Virginia West 

13 

120.0 

150.0 

66.7 

WV North 

1 

27.0 

10.0 

27,0 

WV south 

6 

39.0 

13.0 

33.3 

Louisian East 

0 




Louisian Middle 

0 




Louisian West 

1 

60.0 

40.0 

40.0 

Miss. North 

0 




Miss. South 

1 

87.0 

33.0 

27.5 

Texas East 

5 

80.0 

45.0 

33.9 

Texas North 

0 




Texas South 

to 

60.5 

29.0 

30.9 

Texas West 

0 




Kentucky East 

0 




Kentucky West 

1 

37.0 

9.0 

19.6 

Michigan East 

1 

108.0 

154.0 

58.8 
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For Rule 35 (B) Resentencings in 2004. 



n 

sentto- 

to 

mnthsd- 

epart 

pctdep- 

art 

Michigan West 

1 

10.0 

14.0 

58.3 

Ohio North 

0 




Ohio South 

10 

48.5 

81.5 

65.5 

Tenn. East 

2 

66.0 

04.5 

55.2 

Tenn. Mici 

0 




Tenn. West 

2 

81 .0 

57.5 

40.7 

Illinois Cent 

3 

96.0 

35.0 

20,0 

Illinois North 

0 




Illinois South 

4 

112.5 

34.0 

28.1 

Indiana North 

1 

168.0 

192.0 

53.3 

Indiana South 

0 




Wisconsn East 

4 

47.0 

41.5 

37.1 

Wisconsn West 

1 

145.0 

103.0 

41 .5 

Arkansas East 

0 




Arkansas West 

0 




Iowa North 

5 

76.0 

61 .0 

36,3 

Iowa South 

0 




Minnesota 

0 




Missouri East 

Missouri West 

0 

0 




Nebraska 

24 

50.0 

68.0 

58.3 

North Dakota 

0 




South Dakota 

2 

58.0 

62,0 

51.7 

Alaska 

0 




Arizona 

0 




Californ Cent 

0 




Californ East 

1 

90.0 



Californ North 

0 




1 Californ South 

1 

63.0 

57.0 

47.5 

' Guam 

0 




Hawaii 

0 




' Idaho 

0 




Montana 

2 

56.6 

38.5 

43. 1 

Nevada 

0 




N Marian Island 

0 




Oregon 

0 




Wash. East 

0 




Wash. West 

0 




Colorado 

1 

131.0 

131,0 

50.0 

Kansas 

1 

39.0 

39.0 

50.0 
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8f)r Rule 35 (B) Resentencings in 2004. 



n 

sentto- 

to 

mnthsd- 

cpart 

pctdep- 

art 

Nov/ Mexico 

0 




Oklahoma East 

0 




Oklahoma North 

0 




Oklahoma Wost 

0 




Utah 

0 




Wyoming 

6 

48.5 

57.0 

51.5 

Alabama Mid 

0 




Alabama North 

0 




Alabama South 

0 




Florida Mid 

8 

96.0 

69.5 

35.6 

Florida North 

1 

144.0 



Florida South 

17 

45.0 

35.3 

47.2 

Georgia Mid 

3 

30.0 

21.0 

41 .2 

Georgia North 

1 

98.0 

22,0 

1G.3 

Georgia South 

0 
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For Rule 35 (B) Resentencings in 2005^ 





n 

sentto- 

to 

mnthscl- 

epart 

petdep- 

art 

TOTAL 


^ 60.0 

62.9 

50.0 

Dist of Columbia 

O 

54.0 

208-0 

79.4 

Maine 


67.0 

87.0 

56.8 

Mass . 

4 

166.0 

24.0 

21.1 

New Hampshire 

2 

0.0 

37.5 

100.0 

Puerto Rico 

6 

59.0 

140.0 

55.2 

Rhode Island 

0 




Conn . 

1 

94.0 

94.0 

50.0 

New York East 

2 

27.9 

167.1 

91 .5 

New York North 

2 

93.0 

43.0 

35.5 

New York South 

2 

76.5 

103.0 

68,2 

New York West 

6 

50.0 

76.5 

53.7 

Vermont 

1 

84.0 

178.0 

67.9 

Delaware 

0 




New Jersey 

2 

28.0 

60.0 

51 .8 

Penn. East 

10 

59.0 

77.0 

51 .7 

Penn. Mid 

1 

72.0 

18.0 

20.0 

Ponn. WOvSt 

12 

54.0 

79.6 

62.6 

Virgin Islands 

0 




Maryland 

2 

57.5 

62.5 

52.1 

NC Fast 

30 

84.0 

81.0 

60.4 

NC Mid 

0 




NC West 

3 

36.0 

65,0 

70.0 

South Carolina 

19 

70.0 

68.0 

52.4 

Virginia East 

43 

72.0 

63.0 

50.3 

Virginia West 

11 

42.0 

76.0 

56.1 

WV North 

5 

30.0 

26.0 

34.8 

WV South 

13 

60.0 

60.0 

47.1 

.Louisian East 

0 




Louisian Middle 

0 




Louisian West 

2 

100.0 

91 .0 

42.9 

Miss. North 

1 

GO.O 

43.0 

35.0 

Miss. South 

2 

78.0 

59.5 

43.8 

Texas East 

1 1 

70.0 

47.0 

50.0 

Texas Nortli 

0 




Texas South 

37 

42.0 

35.0 

41 .7 

Texas West 

3 

81 .0 

62.0 

46.8 

Kentucky East 

5 

30.0 

83.0 

88.1 

Kentucky West 

3 

30.0 

90.0 

75.0 

Michigan East 

5 

72.0 

48.0 

40.0 
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For Rule 35 (B) Resentencings in 2005. 



n 

sentto- 

10 

mnthsd- 

epart 

pctdep- 

art 

Michigan West 

18 

62.0 

42.5 

42.3 

Ohio North 

2 

60.0 

83.0 

58.0 

Ohio South 

5 

24.0 

04.0 

82.4 

Tenn. East 

7 

70.0 

62.0 

45.0 

Tenn. Mid 

0 




Tenn. West 

4 

70.0 

64.8 

47.5 

Illinois Ceni 

10 

127.5 

62.0 

40,5 

Illinois North 

5 

116.0 

118.0 

50.2 

Illinois Soutti 

24 

59.0 

38.0 

33.5 

Indiana North 

6 

77.0 

55.0 

47.1 

Indiana South 

2 

72.0 

49.5 

41 ,4 

Wisconsn East 

30 

65. S 

55.0 

41 .3 

Wisconsn West 

12 

81 .5 

12,0 

14.7 

Arkansas East 

0 




Arkansas west 

0 




Iowa Nortli • 

Iowa South 

11 

0 

76.0 

38.0 

34.3 

Minnesota 

6 

59.8 

46.0 

46.2. 

Missouri East 

4 

39.0 

45,0 

45.3 

Missouri West 

3 

GO.O 

120.0 

68.1 

Nebraska 

232 

54.0 

77.0 

60.0 

North Dakota 

0 




South Dakota 

9 

42.0 

38.0 

42.1 

Alaska 

0 




Arizona 

2 

80.5 

47.5 

26.9 

Callforn Cent 

0 




Callforn East 

0 




Californ North 

0 




Callforn South 

2 

27.0 

199.5 

71.5 

Guam 

0 




Hawaii 

0 




Idaho 

1 

67.0 

3.0 

4,3 

Montana 

2 

104.5 

39.5 

28.5 

Nevada 

0 




N Marian Island 

0 




Oregon 

4 

73.5 

86.5 

57.7 

Wash. East 

1 

0.0 

135.0 

100.0 

Wash. West 

0 




Colorado 

1 

75.0 

17.0 

18.5 

Kansnr, 

6 

73.0 

74.5 

46.2 

1 . 


(Continued) 
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For Rule 35 (B) Resentencings in 2005. 



n 

sentto- 

to 

mnthsd - 
opart 

petdep- 

art 

Nev/ Mexico 

0 




Oklahoma East 

0 




Oklahoma North 

0 




Oklahoma West 

2 

141 .5 

83.5 

39. 1 

Utah 

0 




Wyoming 

4 

63.0 

24,0 

27.4 

Alabama Mid 

3 

78.0 

107.0 

63.7 

Alabama North 

0 




Alabama South 

5 

30.0 

10.0 

41.7 

Florida Mid 

38 

70.0 

60.0 

46.6 

Florida North 

19 

67.0 

90.0 

50.0 

Florida South 

79 

51 .0 

48.0 

47.9 

Georgia Mid 

2 

54.0 

61 .5 

57,1 

Georgia North 

7 

46.0 

14.0 

25.0 

Georgia South 

1 

140.0 

48.0 

25.5 
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Letter to the Honorable Howard Coble, Re: Revised Testimony for the 
Record from Judith W. Sheon, Staff Director, U.S. Sentencing Commission, 
Washington, DC 


App.l 24, 2006 


Hononiblc Howard Coble 
Chairman 

Subcommittee on Crime. Terrorism, and Homeland Security 

Committee on the Judiciary 

U.S. i louse of Representatives 

207 Cannon House Office Building 

Washington, D.C. 20015 

Re: Revised Tesrinuy/ty for March 16. 2<X)6 Oversight Hearing. United Slalcs 

V. Hooker: One Year Uncr-Chaos or Status Quo ' 

Dear Representative Coble: 

On March 13, 2006. the Sentencing Commission released its report on the impact 
of United States v. Booker on Federal sentencing, This report endeavors to provide 
sentencing data in a foiTnut relevant and meaningful to \)OHi.‘liooker analysis and therefore 
reports data outside of the Commission’s customary fiscal year rcpoitiiig practices. In the 
process of finalizing the report for printing, three pitigramining errors were identified that 
required correction of cenain data. Correcting the data also |•cquircd revising the 
Commission’s March 1 6. 2006 written testimony, a copy of which is provided for 
inclusion in the final legislative record of this proceeding. 

With regard to the programming errors in the report, as described in footnote 242 
of the March 1 3 Booker repori. the post-PROTECT Act time ireriod u.sed for purposes of 
the report is the pcncKl from May I, 2003 (the date after the enactment of the PROTECT 
Act) through June 24, 2004 (the day of issuance of the Blakely decision by the Supreme 
Court). Accordingly, the post-PROTECT Act datafile consists of an aggregation of 
portions of the Commission’s fiscal year 2003 and fiscal year 2004 datafiles, consisting 
of The 81.206 offenders sentenced from May I, 2003, through June 24, 2004. In 
aggregating the relevant portions of the fiscal year 2003 and fiscal year 2004 datafiles, a 
programming error inadvertently omilled the cases sentenced within the appHcahlc 
sentencing guideline range and cases sentenced above the applicable guideline range in 
the relevant portion of the fiscal year 2003 datafile. As a result, for the posl-l’RO'l'KCT 
Act time period, the preliminary report understated the percent of cases sentenced within 
and above the applicable guideline sentencing range, and overstated the perccnttigc of 


I 
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cases sentenced helow the applicable guideline sentencing range. See. e.^.. Tables 16, 20, 
Appendix E-1 . 

In addition, when conducting guideline-specific analyses, cases typically are 
sorted based on the Guidelines Manual used at sentencing. Accordingly, the analysis of 
lhe1't/fraud offenses sentenced under §2Bl.l for the pre-PR OTHCT Act time period 
(cases sentenced from October 1. 2002, through April 30, 2003) was intended to he 
limited to cases sentenced -d Guidelines Manual (or Supplement) issued November 
1, 2001, or later. A programming error, however, inadvertently included cases scnienccd 
during the pre-PROTECT Act lime period using guidelines manuals issued prior tc' 
November 1 , 200 1 . As a rc.sull, the preliminary report did not properly limit the 
ihefl/tVaud cases to be analyzed for the pre-PROTECT Act lime period. See Appendix E- 
1 , Similarly, in order to fully capture cases sentenced for crack cocaine olTenses. cases 
sentenced under §2D1.1 (Unlawful Manufacturing, Importing. Hxpoiiing, Trafficking) 
and §2D1,2 (Drug Offenses Occurring Near Protected Locations or involving Underage 
or Pregnant Individuals) were combined for purposes of this report. For the pre- 
PRO'I'HCT Act time period, however, a programming error inadvertently omitted cases 
sentenced under §2D1.2. See. Tables 20, 21, Appendix E-1. 

Finally, sentences typically are cajiped at 470 months and life sentences arc 
assigned a value of 470 months when computing average sentence lenglh.s, For the pre- 
PROTECT Act and post-PROTECT Act lime periods, a programming error inadvertently 
failed to assign these values. As a result, the average sentences in ihe career offender 
analyses for these lime periods were overstated. See Table 28. 

These errors, in addition to certain transcription and technical typographical 
errors, have been corrected in the Commi.ssion's Final Report on the Impact of United 
States V, Hooker on Federal Sentencing. The F'inal Report is available on our website, 
www. u s sc.gov . and a printed version of the Final Report ha.s been delivered to all House 
Judiciary Committee members and slalT. 

If you have any questions about the revised testimony or the Final Report, please 
do not hesitate to contact Lisa Rich in the Office of Legislative and Intergovernmental 
Affairs at 202.502,4519. 


Sincerely, 


Judith W. Sheon 
Staff Director 


Attach, 
cc: 


Honorable Bobby Scott 
Ranking Member 
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Supplemental Information for the Record from the Honorable Paul G. 
Cassell, Judge, U.S. District Court for the District of Utah 



COMMITTEE ON CRIMINAL LAW 
of the 

JUDICIAL CONFERENCE OF THE UNITED STATES 
1 1 2 Frank E. Moss United States Courthouse 
350 South Main Street 
Salt Lake City, Utah 84101 


Honorable Doncila W. Ambrose 
Honorable Lance M. Africk 
Honorable Julie E. Camen 
Honorable William F. Downes 
Honorable Richard A. Enslen 
Honorable Jose A. Fusle 
Honorable David F. Hamilton 
Honorable i leiiry M. Herlong, Jr, 
Honorable Nora M. Manella 
Honorable Norman A. Mordue 
Honorable Wm. Freroming Nielsen 
Honorable William J. Riley 
Honorable Thomaa J. Rueter 
Honorable Reggie 0. Walton 

Honorable Paul Cassell, Chair 


March 23, 2006 


TELEPHONE 
(80!) 524-3005 

FACSIMILE 
(801)526-1 185 


Honorable Howard Coble 
Chairman 

Subcommittee on Crime, Terrorism 
and Homeland Security 
Committee on the Judiciary 
United States House of Representatives 
Washington, DC 20515 

Dear Chairman Coble: 

I am writing to provide additional information to the Committee in connection with the 
hearing you held on Thursday, March 1 6. 2006, on the subject of criminal sentencing. 

Information from Massachusetts Judges 

During the hearing, members of the Subcommittee expressed considerable interest in how 
criminal sentencings are proceeding in the District of Massachusetts. I have received a letter from 
Chief Judge Mark Wolf explaining facts regarding that district that may be of interest, I respectfully 
request that you include this letter and its enclosures in the hearing record. 
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The Justice Departments Examples of ^‘Probletns” Under Booker 

In the written testimony submitted by William W. Mercer, the Department of Justice cites six 
cases to represent “the problems in sentencing 'po&i-Booker”' As I noted in my own oral testimony, 
four of these six cases were decided before U.S. v. Booker^ and two of these cases are still being 
reviewed on appeal.^ Each of the six cases cited by the Department involved a unique set of facts 
that were carefully assessed by the sentencing judge. Although reasonable minds may differ about 
whether these judges got it right when they sentenced these defendants to these particular 
punishments, an examination of published opinions shows that the sentencing Judges considered 
significant sentencing factors beyond those cited in the Department’s written testimony. 

United States v. Menywealher 

In United States v, Menywealher* the defendant pleaded guilty to one count of mail fraud and 
admitted to making between $350,000 and $500,000 in unauthorized purchases on her government 
credit cards. The guidelines sentencing range for this offense was 2 1 -27 months, but the district 
judge made an eight-level downward departure, and imposed a shorter term of incarceration. The 
Department’s testimony indicates that the court “imposed a sentence of 40 days in jail-like facility on 
consecutive weekends.”’ That description, however, is not wholly accurate: the court not only 
sentenced Dorothy Menyweather to five years of probation (40 days of which had to be served in a 
jail-type in.stitution on consecutive weekends) but also ordered her to pay $435,918 in restitution, 
and ordered her to serve 3,000 hours of community service. The district court characterized this 
probation as very “strenuous.”* Menyweather was also prohibited from seeking a loan or credit 
without the prior approval of the probation office. This sentence was imposed well before Booker. 

In this complex case, the government has appealed this sentence four times, three of which 
have resulted in substantive opinions. The first time, the Ninth Circuit remanded back to the district 
court to allow that court to provide detailed reasons for ‘Ihe direction and the degree of the 
departure.”’ The second time, noting that government had not received adequate notice of the 
district court’s consideration of “post-conviction rehabilitation” (a basis the district court later 


’ Statement of William W. Mercer, United States Attorney for the District of Montana and Principal Associate 
Deputy Attorney General, United States Department of Justice, before the Committee on the Judiciary, 

Subcommittee on Crime, Terrorism, and Homeland Security, United States House of Representatives, concerning 
“Federal Sentencing after United Stales v. Booker” presented on March 1 6, 2006, at 1 8. 

• United States v. Menyweather; United States v. Leyva-Franco; United States v. Rivas-Gonzales; United States v. 
Edwards. 

" United States v, Menyweather; United States v. Medearis. 

See United States v. Menyweather. 36 Fed. Appx. 262 (O^Cir. 2002) (Menyweadier 1); United States v. 
Menyweather, 69 Fed. Appx. 874 (9* Cir. 2003) (Menyweather II); United States v. Menyweather, 43 1 F.3d 692 (g"" 
Cir. 2005) (Menywealher 111). 

’ Mercer, supra note _Ren 30745590\hl at 1 9. 

‘ Menyweather 111, at 702. 

’ Menyweather I, at 263. 
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abandoned), and noting that the extent of the departure was still unexplained, the Court of Appeals 
vacated the sentence and remanded again.® The district court adopted expanded findings of fact and 
conclusions of law, imposing the same sentence, and the government appealed the third time. Whih? 
this third appeal was pending, the Booker decision was decided, r^tdering the guidelines advisory. 

In this third appeal - A/e«yH>eo/Aer 77/ - the Ninth Circuit Court of Appeals arrived at tliree 
interrelated conclusions; (1) Given that the district court sentenced Menywealher under the 
assumption that the Guidelines were mandatory, the district court did not abuse its discretion by 
downwardly departing from the Guidelines; (2) even if the district court had exceeded the departure; 
authority available under the pre-Booker Guidelines, any error was harmless in view of the 
sentencing factors listed in 1 8 U.S.C. § 3553(a) (which the district court can now consider after 
Booker)', and (3) the resulting sentence was reasonable.’ 

The Ninth Circuit’s standard of review was equivalent to abuse of discretion, and the circuit 
found that the district court’s findings of fact supported a mitigated sentence. The district court had 
awarded an eight- level downward departure for a number of reasons, including Menywealher' s 
diminished capacity (a forensic psychologist had testified at the sentencing hearing that she suffered 
from severe symptoms of post-traumatic stress after being abandoned by her parents and after 
experiencing the murder of her fiance)," Menyweather’s role as single parent and breadwinner for 
her elcven-year-old daughter,'^ Menyweaiher’s crime did not require lengthy incarceration to protect 
the public,'-’ and a sentence of probaiion would better allow Menyweatlier to pay restitution to her 
victims.” 

Reasonable people can differ on whether this was the right punishment for Dorothy 
Menywealher. Indeed, Circuit Judge Andrew KJeinfelJ wrote a strong dissent.*’ Dissatisfied with 
the sentence, the government has taken the appropriate step; appealing the decision for a fourth time, 
seeking en banc review of the mattcr. 

United States v. Leyva-Franco 

Another pre-Booker case from the Ninth Circuit (also appealed three times by the 
government), United States v. Leyva-Franco involved a four-level downward departure for “aberrant 


" See Menywealher II, at 875. 

^ See Menywealher III, at 694. 

Id. dl 697 (identifying “abuse of discretion” as the appropriate standard of review in evaluating reasonableness). 
' ‘ See id. at 698-99 (describing psychological testimony). 

See id. at 700 (describing the district coori’s finding that Menyw-ealher’s relationship with her daughter, and the 
care she provides, are unusual as compared with the situation of other single parents). 

See id. at 702. 

See id. 

Mat 704 (Kleinfeld, J., dissenting). 
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conduct” granted by the district court.'® A defendant is eligible for an aberrant conduct departure 
when his crime was extraordinary and involved a single criminal occurrence or transaction that (1) 
was committed without significant planning, (2) was of limited duration, and (3) represents a marked 
deviation by the defendant from an otherwise law-abiding life. When Oscar Guadalupe Leyva-Franc:o 
pleaded guilty to importing five or more kilograms of cocaine from Mexico, the prosecution claimed 
that Leyva-Franco had admitted to a customs inspector that he had crossed the border with cocaine 
several times in the week before his arrest. Leyva-Franco, however, denied making such a statement. 
Although the presentence report indicated that this controverted fact was an issue, it did not make a 
recommendation on resolving the matter. At the sentencing hearing, while the district court indicated 
that it had considered the issue, it did not specifically resolve the i.ssue. The district court sentenced 
Mr. Leyva-Franco to forty-eight months in prison and sixty months of supervised release. 

The government appealed, and the Ninth Circuit reversed and remanded the case for 
resolution of the disputed issue about Leyva-Franco’s statement to the customs inspector. On 
remand, the district court found Leyva-Franco committed a single criminal transaction and imposed 
the same four-level departure for aberrant behavior. The government appealed again, and in Leyva- 
Franco the Ninth Circuit concluded that the district court had fail^ to resolve the threshold 
question of whether Leyva-Franco’s aberrant conduct had indeed been “extraordinary.” The sentence 
was vacated and the case was remanded again. The district court then analyzed the issue and 
concluded both that Leyva-Franco’s conduct was extraordinary and that a downward departure for 
aberrant behavior was warranted, it then imposed the same four-level departure in the wake of the 
Booker decision, 

On appeal, the Ninth Circuit held that the sentence was reasonable."* It did so because, based 
upon the facts of the case, the district court determined that Leyva-Franco’s conduct was indeed 
extraordinary; a single criminal occunence, committed without significant planning, of limited 
duration, and one that was a marked deviation from Leyva-Franco’s otherwise law-abiding life.’’ 

United Slates v. Rivas-Gonzalez 

In United States v. Rivas-GoraalezJ^ another pXQ-Booker case from the Ninth Circuit cited by 
the government, the government actually prevailed on appeal. Although the written testimony of the 
Department suggests that the district court awarded an eight-level departure solely on the basis of 
cultural assimilation,^' there were additional important reasons for the court’s departure (notably. 


‘Mil F.3d 1194 (9"'Cir. 2002). 

89 Fed. Appx. 50 (9’” Cir. 2004). 

2006 WL 64422 (9"' Cir. 2006). 

See id. 

.384 F.3d 1034 {9“ Cir. 2004). 

See Mercer, supra note _Rcf!30745590\hl at 23 (“The district court made an 8-lcvel departure based upon the 
cultural assimilation of Rivas-Gonzalez,”). 
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extraordinary family ties)^^ — indeed, the district judge said that this was “the most extraordinary of 
these illegal alien cases that [the sentencing judge] has seen in seven years on the bench"” and that 
Ernesto Rivas-Gonzalez was “the kind of person we want to have living in this country,' ’ “a good 
citizen,” and a man with connections to his community that surpass most of those who live here by 
birth.” The Ninth Circuit Court of Appeals, however, rejected the departure awarded on the basis of 
culmral assimilation. The appellate court agreed that - because Rivas-Gonzalez’s social, economic, 
and culmral ties to the United States were formed after he illegally re-entered the country - the 
downward departure for cultural assimilation was incorrecL^ The case was then remanded for 
resentencing. 

On remand, the district court imposed the same six-month sentence as before, but based its 
departure from the Guideline range on ihe factors in 18 U.S.C. § 3553(a) rather than any specific 
factors mentioned in the Guidelines. The court also noted that Rivas-Gonzalez had been deported 
during the pendency of the appeal, meaning that any resentencing was an empty gesture: 

Although the government appealed the original sentence, it has no 
interest in seeing the Defendant re-sentenced. As the government 
stated in its most recent submission to (he court, 

[T]he Department of Justice believes that any 
costs incurred by the government to re-sentence the 
defendant would be money ill-spent. There is no 
urgency to re-sentence him. In fact, if he does not 
return to the United States, he need not be re-sentenced. 

. . . Therefore, the United States does not believe that 
re-sentencing the defendant at this time is necessary or 
the most beneficial use oflimited resources.^ 

United States v. Edwards 

In United States v. Edwards^^ yet another pre-BooAer case appealed to the Ninth Circuit, the 
district court did not apply the sentencing enhancements recommended in the presentence report 
because it believed it was precluded from finding sentence-enhancing facts because of the Ninth 
Circuit’s ^/a/ce/y-related case. United States v. Ameline}^ Because the district court did not apply a 


384 F,.3d 1 034. 1041 (“fTIhe district court did not explicitly differentiate between cultural assimilation and family 
ties when it articulated its reasons for departing ... [but] explained w%, in its view, the case stood ‘outside The 
heaitland’ of cases governed by the Sentencing Guidelines.’O- 
“W.at 1041. 
at 1042. 
at 1045. 

Order, United States v. Rivas-Gonzalez, Case No. CR 02-ll-BU-DWM (Feb. 24. 2006) at 6-7. 

” 2005 U.S. App. LEXIS 28908. 

376 F.3d 967 (9"' Cir. 2004). 
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ten-level upward adjustment for loss amount or a two-level upward increase for more than minimal 
planning, it sentenced Duncan William Edwards to seven months of house arrest, followed by five 
years probation ( not five years probation, including seven months of home detention, as 
characterized by the Department in its written testimony).^’ The government appealed this sentence,, 
and although the Ninth Circuit Court of Appeals declined to hold that the sentence was 
unreasonable,^'^ it did remand the case to the district court so that the district court could determine 
whether it would have imposed a different sentence had it understood that the sentencing guidelines; 
were advisory.^' The Ninth Circuit su gg ested that “[t]he sentence imposed after the Ameline remand 
may well be different from the sentence imposed, and the government will be free to argue at that 
point, if it so desires, that the remaining sentence is unreasonably low.”^^ 

The district court imposed the same non-custodial sentence on remand. The government ha;s 
appealed,” which means that the sentence is not yet final. 

United Stales v. Montgomery 

In United States v, Montgomery^ the district court sentenced Angela Montgomery to eight 
months of imprisonment for bank fraud (as well as five years of supervised release), but the 
government appealed her sentence as unreasonable.” While in the government’s testimony, it 
characterizes the district court’s listing of the statutory sentencing factors as “a perfunctory and 
boilerplate recitation,”” the Eleventh Circuit Court of Appeals described the district court’s 
identification of the procedure it followed and the reasons it gave for the sentence it imposed as 
precisely what is needed to facilitate meaningful appellate review,” as required by law,” 

The court of appeals held that Montgomery’s sentence was reasonable.” In making this 
determination, the Eleventh Circuit looked at more than the fact that she “was a first offender and 
that the trial court believed she would not commit a new crime”^°-as the Department’s testimony 
tersely describes it. Rather, the Eleventh Circuit considered the 18 U.S.C. § 3553 sentencing factors 
imposed by Congress, including: 


Compare Edwards at * 1 (“The court sentenced ibe defendant to seven months house arrest followed by five years 
probation”) with Mercer, supra note _Ren30745590\hl at 26 {“[T]hc court sentenced Edwards to probation for five 
years, including seven months of home detention with electronic monitoring.”). 

Id. at *3. 

Id. at *2. 

Id. at *3. 

United States v. Edwards, No. 06-30163 (9th Cir.). 

2006 U-S. App. LEXIS 2891 (per curiam). 

’’ Id. at *1. 

.Mercer, .supra note _Refl30745590\hl at 27. 

Montgomery, at *4, 

Ser 18 U.S.C. §3-‘’53 (c)(2). 

Montgomery, at ’6. 

Mercer, supra note _Refl30745590\hl at 28. 



294 


Honorable Howard Coble 
Page 7 


1. The seriousness of the offense 

2. Just punishment 

3. Adequate deterrence 

4. The criminal history and personal characteristics of Montgomery; “This crime was 
Montgomery's first and only offense .... Based on her lack of a criminal history, 
Montgomery is unlikely to commit further crimes in the future such that she would 
need a lengthy period of incarceration to protect the public.”"*' 

5. The need to provide restitution to Montgomery’s victims: “Restitution was an 
important component in providing punishment for the offense, and the district court 
recognized this in ordering Montgomery to pay a large amoimt of restitution and 
sentencing her to the maximum five years of supervised release in order to make 
restitution payments.”^ 

6. The need to provide die Montgomery with medical care for her mental illness; 
“Montgomery had a history of mental illness, which the district court took into 
account in fashioning its sentence.”^’ 

While reasonable minds may differ as to whether eight months imprisonment and five years 
of supervised release was the right sentence for Angela Montgomery, it seems important to 
understand that she was a non-violent offender with a history of menial illness, given a shorter 
sentence so as to provide greater restitution to the crime victim. Perhaps it is because of these facts 
that the the government has chosen not to appeal this case. 

United Slates v, Medearis 

In United States v. Medearis,** the district court sentenced Mark Medearis (a drug user in 
possession of a short-barreled shotgun and a stolen firearm) to five years of probation instead of to 
the 46-57 month prison term recommended by the sentencing guidelines. The district court so 
sentenced Medearis after considering the relevant 1 8 U.S.C. § 3553 sentencing factors, including the 
need for deterrence, Medearis’ criminal history and personal characteristics, extraordinaiy 
community and family support, his credible religious conversion, and the lack of a need to protect 
the public. 

The sentencing judge had the opportunity to interact with Medearis and to assess his claims 
of religious conversion. The sentencing judge also had the opportunity to speak with the 15-20 
members of Medearis’ church who appeared on his behalf at sentencing, and with the 15-20 
members of Medearis’ family who were there, as well. The government has just appealed the 
sentence to the Eight Circuit, so if the government’s assessment of this case is correct, then the 


■" Montgomery, at *6, *7. 

Id. at *6-*7. 

Id. at *7. 

" No, 04-05031-CR-SW-ODS (W.D. Missouri, 2006). 
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sentence will presumably be reversed. At this point, however, the sentence that will finally be 
imposed has yet to be determined. 


Conclusion 


In the government’s written testimony, it is said that “[t]here are hundreds and hundreds more 
examples ofjudges reducing sentences below the guidelines ... including drug trafficking cases, sex 
abuse cases, and even terrorism cases. But if the six cases cited by the government are in any way 
representative of these others, they suggest that the courts of appeals, rather than hastily enacted 
legislation, are the appropriate mechanism to establish a meaningful jurisprudence of reasonableness. 

I would be happy to provide any additional information that might be of assistance to the 
Subcommittee and look forward, on behalf of the Judicial Conference, to working with the 
Subcommittee to insure that the federal sentencing system continues to be fair to all concerned. 

Sincerely, 

12 / OJ! 

Paul Cassell. Chair 


Enclosures 

cc: Honorable Bobby Scott 

Ranking Democrat 


Mercer, supra 


_Refl30745590\lit. at 28. 
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Letter to the Honorable Paul G. Cassell and “Report on Post-Booker Sen- 
tencing IN the United States District Court, District of Massachusetts,” 
FROM the Honorable Mark L. Wolf, Chief Judge, U.S. District Court for 
THE District of Massachusetts 


®[niteti States SJistrict Coiiit 

S^osloH. iffiassACliiisctts 02210 


MARK L. WOLF 


March 22, 2006 


Honorable Paul G. Cassell 
Chair, Judicial Conference 
Criminal Law Committee 
United States District Court 
350 South Main Street 
Salt Lake City, UT 84101 

Dear Judge Cassell: 

Because the recent sentencing practices of the judges in the 
United States District Court for the District of Massachusetts were 
discussed at the March 16, 2006 hearing of the Committee on the 
Judiciary Subcommittee on Crime, Terrorism, and Homeland Security, 
you have asked me to provide you with some pertinent information. 
I am pleased to do so in this letter and in Che attached report 
which amplifies it. 

I understand that the United States Sentencing Commission's 
reported statistics indicate that judges in the District of 
Massachusetts have relied on the discretion afforded by the Supreme 
Court's decision in United States v. Booker to impose sentences 
below the guideline range in almost 26% of all case. However, we 
believe that the figures for Massachusetts are not accurate because 
of the manner in which Che bases Cor our decisions were initially 
recorded and because of the way the Commission interpreted some of 
our reports. As the Sentencing Commission has written, "caution 
should be exercised in drawing conclusions from the post - Booker 
data collected and analyzed thus far."* We are now using the new 
Judgment and Commitment form, which should more accurately capture 
what is actually occurring in the District of Massachusetts and 
elsewhere . 

The length of the sentences being iir^osed in the District of 
Massachusetts can be determined accurately. We are advised by our 


' United States Sentencing Commission. Report on the Impact 
of United States V. Booker on Federal Sentencing , at vi (March 
2006 ) (the " Booker Report ") . 
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Probation Department that the length of sentences imposed in this 
District has not changed after Booker . ^ This is consistent with 
the national experience.^ 

The Department of Justice illustrated its argument for 
legislation further limiting judicial discretion by pointing out 
that while judges in the District of Massachusetts have reportedly 
relied on Booker to sentence almost 26% of defendants below the 
guideline range, judges in the neighboring Northern District of New 
York have done so only about 9% of the time.* However, the 
Sentencing Commission's statistics indicate that in both districts, 
sentences within the guideline range are imposed in about 53% of 
the cases.® In the Northern District of New York the government 
sponsors departures in about 32% of the cases, while in 
Massachusetts it does so only in about 12% of them* - approximately 
half the national average rate of about 21 %.'’ 

These comparative figures are a reminder that any just system 
of sentencing will necessarily involve the exercise of some 
discretion. The risk of unwarranted disparity may be increased by 
decisions of prosecutors and reduced in response by decisions of 
district judges, who in contrast to prosecutors are neutral and 
exercise their discretion in an open manner, subject to appellate 
review. In essence, it appears that prosecutors in the District of 
Massachusetts are requesting departures or variances to promote 
just sentences far less often than their colleagues across the 
United States. As the attached report illustrates, in some of the 
cases in which the government does not sponsor a departure or 
variance a sentence in the guideline range plainly would not be 
just. Thus, the aberrant practices of prosecutors in the District 


^Massachusetts statistics reported by the Department of 
Probation, D. Mass. 

^ Booker Report at vii. ("The severity of sentences imposed 
has not changed substantially across time. The average sentence 
length after Booker has increased.") 

•* FederaI Sentencing After United States v, Booker: Hearing 
Before the Subcomm. on Crime. Terrorism, and Homeland Security of 
the H. Comm, on the Judiciary. 109*-^* Cona. (2006) {statement of 
William w. Mercer, United States Attorney, District of Montana 
and Associate Deputy Attorney General at 5) . 

' Booker Report at Appendix D-19. 

^ Id. 

^ Id. at Appendix D-10. 
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of Massachusetts may explain and justify any higher than average 
rate of judicially initiated departures or variances resulting in 
sentences below the guideline range. 

However, we agree with the General Accounting Office that one 
cannot properly evaluate interdistrict disparity unless one also 
has data to "fully compare the offenders and the offenses for which 
they are convicted."® Without such data it is impossible to reach 
any reliable judgments on whether similarly situated offenders are 
being sentenced differently in the District of Massachusetts and 
elsewhere, including the Northern District of New York. Developing 
such data may be a challenging task, but it is necessary if 
statistics are going to be used in making legislative judgments 
which will profoundly effect the public, defendants, victirr.s, and 
confidence in the administration of justice. 

As you testified, when the Courts of Appeals, and perhaps the 
Supreme Court, clarify the applicable law, any unreasonable 
disparities in sentences imposed after Booker should diminish.® In 
this evolutionary process, we will all gain insights from 
experience that should inform the decision as to whether further 
legislation is appropriate and, if so, what it should provide. 

We understand and share the interest of Congress and the 
Department of Justice in the matter of federal sentencing law. As 
you explained in your testimony, the federal judiciary looks 
forward to being part of the colloquy concerning both the relative 
roles of the Legislative, Executive, and Judicial branches in this 
important area and the substance of federal sentencing law in the 
future . 

Thank you for the opportunity to submit this information about 
the District of Massachusetts for inclusion in the record with your 
testimony . 


^ United States General Accounting Office, Federal Drug 
Offenses Departures from Sentencing Guidelines and Mandatory 
Minimum Sentences. Fiscal Years 1999-2001 at 1, see also pp . 19- 
22 (October 2003). 

’it was only two weeks ago that the case law in the First 
circuit had ripened sufficiently to permit the Court of Appeals 
to issue a definitive decision "en banc to provide stable 
guidance in this Circuit for the determination and review of 

post- Booker sentences." United States v. Jiminez-Beltre . 

F.3d 2006 WL 562154 *1 (1st Cir. (Mass.) March 9, 2006) . 
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With best wishes, 


Sincerely 



yours , 


Mark L. Wolf 
Chief Judge 
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We have reviewed the statistics for the District of Massachusetts in the U.S. 
Sentencing Commission's Report on the Impact of United States v. Booker on 1-edera I 
Sentencing (March 2006) (the "B<x}kcr Report"). We wish to address five general points; 

First, Commission statistics concerning "Booker variances" for the most part 
reflect the period before the formal adoption of the new Judgment and Commitment 
form. As such, they are not accurate for a number of reasons described below. 

Second, sentencing lengths in this district have not changed post B ooker, and are 
comparable to the national averages. 

Third, the grounds on which Massachusetts judges are relying for Booker 
variances are consistent v.ith those used by other judges around the country. We 
suggest that the content of the " Booker variaitces," not just the fact of variances, must be 
analyzed to determine whether they reflect real problems with certain Guidelines.' 

Fourth, to the extent that there are issues raised by the data, they will be 
addressed through the courts of appeals. It is clear that there has not been a return to 
the pre-Guidelines era. The Guidelines arc being followed in the majority of cases. 
Where district courts diverge from the Guidelinc.s, they have spelled out their reiasons 
with care, and have been subject to appeal. 7he post Booker period both within our 
district and across the country has produced more careful sentencing procedures and 
more thoughtful sentencing decisions than ever before. Ihe guidance we are just 
beginning to receive from the courts of appeals will assure that this is increasingly trvie. 
See, e^^ United States v. Timinez-Beltr^. _ F.:id_^ 2006 WL 562154 (1st Cir. (Mass.) 
March 9, 2006). 

Fifth, to the extent the statistics are accurate, they raise other i.s.sues, namely 
disparity in the rates of substantial assistance motions brought by the government, in 
the rates of government-sponsored sentences, in government appeal rates, and 
differences in the case load of the various districts around the country. Similarly 


' As the C:ommission noted in its August 2003 Departure Report, p. ii, 
http;//wvvw .us sr.gov/dep.'irtrpt03/dcpartrpt03.pdi''. : "Departure decisions also provide the Commission 
with important feedback from courts regarding the operation of the guidelines and improve its ability to 
make ongoing refinements to the sentencing guidelines. Frequent or increasing use of departun^s for a 
particular offense, for example, might indicate that Ihe guideline for that offense does not adequately take 
into account a particular recurring circumstante." 

Page 1 of 6 
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situated offenders may be treated differently across the coxmtry because proseailors 
differ in their approaches on issues including which cases to bring in federal court 
rather than state courts, when to offer cooperation departures, when to appeal. 

On the question of statistics; 

a. There are serious conceptual problems in the field which have not yet 
been resolved, What is a Bogk^ departure? For example, is a departure 
because a case presents a set of facts that are outside the heartland of the 
Guidelines a traditional departure ground pre- Booker, or will it now be 
considered a new Booker variance? 

b. There are problems in the way the District of Massachusetts 
characterized its sentences in the Judgment and Commitment orders. 

For example, at the beginning of this period some judges erroneously 
labeled all their sentences " Booker " sentences even when they were not. 
This District quickly implemented the new J & C form bccau.se of our 
concerns with the reporting problems. Nothing in the old J & C form 
would have required a court to identify the is.sues that now appear to be 
salient in the Commission's reports. 

c. There are problems in the way the Commission interpreted District of 
Massachusetts data. Commission ' coders" reviewed the old J & C forms 
and interpreted the entries. In some instances, they were doing so without 
sentencing transcripts in which judges would explain their reasons or 
even written decisions, becaust; those materials had not been 
electronically attached. We had been on the Electronic Filing System for 
approximately a year, but we did not learn about these problems until the 
fall of 2005. We have since corrected them. Still, wc do not believe that the 
Commission "re-coded" the earlier data.^ 

d. When the Commission coders could not determine what the basis for 
the sentence was — for example, because all the papers had not been 


^ Data from tire period of lime when we were not recording our sentencing accurately is over- 
represented in the 2t]U6 table. The tabic reflects 56,086 cases sentenced alter Booker which the 
C:ommissi<)n had time to receive, code and "edit" before December 21, 2005. We understand the' 
Commission indicated that that process hx)k two weeks to months. That means that the 2006 table is, to a 
considerable extent, based on data before we introduced the new J & C in November 2005. 
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attached -- they merely added that data to the " Booker " category. In fact, 
the category "can't tell" was inappropriately folded into the Booker 
departure column for the report on individual districts. 

e. Since the forms did not have a space for "government sponsored" 
departures, the data understates the numbers of sentences those in 
which the government in fact agreed to the ultimate sentence. For 
example, our data suggests that in eighteen instances in which defendants 
were charged with illegal reentry after deportation, the government 
agreed to a lesser sentence in exchange for a quick plea and no PSR, in 
thirteen casc.s without a formal plea agreement. In addition, there are ten 
instances in which the government filed a post-sentencing motion under 
Rule 35 to reduce the sentence because of cooperation, although it is not 
clear how these adjustments were recorded.* 

f. Some of these problems have already been ameliorated witli the now and 
more detaOed J & C form; some will have to await the development of the 
case law. The Commission has acknowledged that there was a lack of 
uniformity in the reportmg of .sentencing itrformalion, that the categories 
which the Commissions' report reflects were not captured on the forms 
filled out by courts. Booker Report. Executive Summary, pp. v., vi. 

On the issue of sentencing patterns, the data .suggests the following; 

a. Sentencing lengths have not changed post Booker in this District and are 
comparable to the national average sonlenoe. 

b. The grounds for departures or variances are consistent with like casc.s 
around the country. Indeed, rather than showing problems with judges 
sentencing post- Booker, they show substantive Issues with Guideline 
sentencing - criminal history issues, crediting lime spent in ICE detention, 
concern about disparity betw’een codefendanls, which should be 
addressed. 


^ While the Commission noted that in 2003 they had begun to determine the proportion ot non- 
substantial assistance departures that were sponsored by the government, since the J & C h ad no such 
category, it is not clear how the Commission would have known that the government did not oppose the 
ultimate sentence where there was no PSR, no plea agreement and no transcript attached to the 
judgment. 
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The f(^Itowing arc some examples of sentences resulting from Booker variances 
that demonstrate why an advisory guideline S5^tcm is critical. 

Case 1: An individual diarged with illegal reentry after deportation. The 

government requested a guideline sentence of ten months, with a 
split sentence, including five months in home detention. Tlie 
defendant had already served seven montiis in the custody of 
Immigration Customs Enforcement. If he received a sentence of 
time served, the likelihood is that he would be detained for another 
two months, before deportation, totaling nine months in custody, 
only one month short of the guideline sentence. Moreover, one 
aspect of the guideline sentence requested by the government 
could not be impU?mented: the defendant had no home in which to 
be detained. In addition, the defendant had a threc-month-old son 
w’ho needed surgery in his home country and the defendant would 
need to work in his home country to pav for it. The Court 
sentenced him to time served. The government did not appeal. 

Case 2: Defendant was charged with bank robbery. As a career offender 

his guideline range was 151-188 months in prison, If he were not a 
career offender, the range would bo 77-96 months. While the 
Guidelines concluded that "lack of guidance as a youth" was a 
prohibited ground for departure, the Court noted the following: 
Tlie defendant's mother was 14 when he was born and she was 
drug addicted. She and her boyfriend gave the defendant heroin 
starting when he was 11. The defendant committed some of the 
crimes that form his criminal history to help his mother who was 
dying from AIDS md provide her boyfriend with drug.?. Ail of his 
prior offaises were non-violent. The defendant committed the 
bank robbery and was arrested, shortly after, inside a train station 
counting his wad ftf cash, $620. He had never done state prison 
time, nor had he ever had drug treatment. The Court also noted 
that there were innumerable drug addicts with similar records 
prosecuted in state court, facing substantially lower senlence.s. The 
Court departed downward in part based on the fact that his 
criminal historj' overstated his culpability, and in part on a variety 
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of § 35o3(a) factors, and imposed an 86 month sentence. The 
government did not appeal. 

Case 3; Defendants were charged with distribution of pseudoephedrine. 

Tire acknowledged mastermind of the pseudoephedrine operation, 
who had funded and advised the defendants and defendants across 
tire country in setting up drug factories, had been held responsible 
in another state for a substantially smaller amount of drug quantity 
than the defendants and received a substantially lower sentence 
than the sentence the defendants were facing. The Court noted: 
"Ironically, in this case, the Guidelines concerns about 
'unwarranted disparity among defendants with similar records 
who have been found guilty of similar conduct/ 18 U.S.C. § 
3553(a)(6), caU for an out-of-Guidelines adjustment. Ordinarily, the 
Guidelines do not permit me to make adjustments as between 
co-defendants in a single case, much less between defendants in 
separate indictments. See United States v. Kneeland, 148 F.3d 6, 16 
(1st Cir.I998). However, in the instant case, there is something 
troubling about the extent to which differences in sentencing were 
driven not by differences in the crime, but by the happenstance of 
Ihe way the government indicted, the jurisdictions of indictment, 
and who ran to cooperate first. Because of Abu-Lawi's prominence 
[Abu-Lawi was the mastermind], and the timiixg ofhi.s cooperation, 
the government had virtually all it needed before it got to Jaber 
(who had also offered to cooperate], fkune adjustment is es.sential 
to reduce unwarranted disparity in the case at bar." U.S. v. Taber, 
362 F. Supp. 2d 365, 380 (D. Mass. 2005 ). The government did not 
appeal. 

To the extent the data show any change post- Booke r, and to tine extent accurate 
in formation can be gleaned from the data at all, an import£»nt source of dispariU' may be 
prosecution based. For example, the data suggests that the District of Massachusetts 
United States Attorney's office has a much more limited approach to substantial 
assistance departures than offices around the country, i.e. granting it to fewer 
defendants than do other offices. (For example, the Northern District of New York is at 


Page 5 of 6 



306 


32% substantial assistance deparluies, and the District of Massachusetts is at 12 %, 
according to the most recent statistics.) " 

Moreover, real differences between jurisdictions Ccinonly be evaluated by 
understanding differences in case load. The caseload from circuit to circuit and district 
to district varies enormously- If judges in X district go outside the guidelines 40% of the 
time and in Y district only 20%, that does not mean, as it might superficially appear, 
that the X judges are departing in cases where the Y district judges would not. It may 
mean the X district judges are seeing different kinds of cases. ^ 

Our Probation Department advises us tliat in Massachusetts, sixty percent of our 
case load consists of street crime including drugs (43%), weapons (7.3%), robbery, 
larceny, gambling, assault, escape, homicide, burglary. The figure could well be higher 
if you add in cases which may be street offenses charged as racketeering (1.7%), 
obstruction of justice/perjury (3.0'yo), perhaps money laundering (1.4%), 17.2% of the 
cases in the District of Massachusetts are for Ifaud, 6.5% for immigration, and 1 .7% for 
tax offenses.^' We do not have comparable statistics for other districts, which makes 
meaningful comparisons be possible. 


^ Frank Bewman notes thal the institution most responsible for .sentences outside the Guidelines 
nost- Booker is the govemmcml, not only fonriiilly, through sub.stantial as.sislance departures and "fast 
track" prognims, but also through plea agreements (so called "government sponsored" departure.s.) . 
Bowman, Tin Y<w of jubilee. . . .orMaybehiot: Some Preliminary Observalian^ cd>oiit the Operation of the. 
Federal Sentencing Sptem A/ter Booker 43 Houston L. Rev. _ (2006), 

’ This is precisely what the UNfl'KI) SI AXES CENERA1, ACCOUNTING OFFICE, EEDliRAI, 
DRUG OFFENSES DEPARTURES FROM SENTENCING GUTOEUNKS AND MANDATORY MINIMUM 
SENTENCES, FISCAL YEARS 1999-2001 at l,seeal»pp. 19-22 (October 2003) noted in its Departure 
Report, namely that one could not evaluate interdistrict disparity unless one also had data to "fully 
compare the offenders and the offenses for which they were convicted." 

‘ Indeed, in Frank Bowman's recent article, TTic Year .. or Maybe Not: Some Pretimmary 

Observations about the Operation of the Federal Sentencing System A/ter Booker 43 Houston L, Rev. _ 41 (2006), 
he notes tliat developments "within the pce-Boaker mandatory guidelines system apparently caused 
greater increases in regional sentencing disparity than the Boedeer decision transforming the character of 
the Guidelines from mandatory to advisory." (Italics supplied.) 
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Revised Testimony of the Honorable Ricardo H. Hinojosa, U.S. District 
Judge and Chairman, U.S. Sentencing Commission 


PREPARED STATEMENT 
Judge Ricardo H. Hinojosa 
Chair, United States Sentencing Commission 
before the 

Subcommittee on Crime, Terrorism, and Homeland Security 
Committee on the Judiciary 
IJ.S. House of Representatives 

March 16, 2006 

Chairman Coble, Ranking Member Scott, and distinguished Members of the 
Subcommittee, thank you for the invitation to testify today on behalf of the United States 
Sentencing Commission regarding the impact of the Supreme Court's decision in United 
States t’. Booker^ on federal sentencing. 

1 appeared before this Committee just a few weeks after the Booker decision in 
February 2005. and stated that the Booker decision was the most significant case 
affecting the federal sentencing guidelines system since the Supreme Court upheld the 
Sentencing Reform Act in Mistretta? My testimony this morning will focus on the 
Commission’s activities since the Booker decision, particularly our work that culminated 
in our recently released rq)ort on the impact of Booker. The Commission remains 
uniquely positioned to assist all three branches of government in ensuring the continued 
security of the public while providing fair and just sentences. To fulfill this role, the 
Commission undertook a detailed review of post-SooA^r sentencing to help infoim the 
ongoing debate about the future of federal sentencing policy. While the full impact of the 
Booker decision still cannot be asceilained from only one year’s worth of data, the 
decision does appear to have had some initial impact on national sentencing practices. 

Before I report some of the highlights of our Bm/ker Report, I would like to 
reiter ate certain principles T outlined to the Subcommittee last February that the 
Commission finnly believes still hold true. .After Booker the Federal Sentencing 
Guidelines remain an important and essential consideration in the imposition of federal 
sentences. Under the approach set forth by the Court, “district courts, while not bound to 
apply the Guidelines, must consult those Guidelines and take them into account when 
sentencing” subject to review by the courts of appeal tor “unreasonableness.” 

Many courts have adopted, as the Co mmi ssion teaches, a three-step approach to 
determining federal sentences under the framework set forth by Bmfker.'^ First, pursuant 
to 18 U.S.C. § 3553(a)(4), a sentencing court must determine and calculate the applicable 
guideline sentencing range, since sentencing courts cannot consider the sentencing 


‘ UnUed Skue.^ v. Booker, 543 U.S. 220, 125 S. Ct. 738 (2005). 

‘ Mislretla v. Uni led Stales, 488 U.S. 361 (1989). 

'■ Uniled ,Slaie.'i v. Booker. 543 U.S., 124 S. Ct. at 767. 

See, e.g.. United Stales v. JIaark, 403 F.3d997(8"' Cii.),cerL denied, 126 S. Ct. 276(2005); Uniled 
Slates V. Clirisrenson, 403 F,3d 1006 (8‘*’Cir. 2005); afeu Proposed Rules Cliange to Fed, R. Crini. P, 
1 1 I Pleas)l proposing to amend Rule I U M (to correspond to the three-step approach to sentencing). 
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guideline range as required by Booker if one has not been determined. Second, the court 
the couit should consider any traditional departure factor that may be applicable under 
the sentencing guidelines, since 18 U.S.C. § 3553(a)(5), which contemplates 
consideration of pol icy statements issued by the Commission, including departure 
authority remains intact after Roofer." Third, after consideration of the applicable 
guideline sentencing range and guideline departure factors, the court should consider the 
other applicable sentencing factors set forth under 18 U.S.C. § 3553(a) and if the court 
determines that a guidelines sentence (including any applicable departures) does not meet 
the purposes of sentencing, it may impose a non-guidelines sentence pursuant to Booker. 

.Although the Booker decision makes clear that sentencing courts must consider 
the guidelines, it does not make clear how much weight sentencing courts should accord 
the guidelines. The Commission firmly believ'es that sentencing courts should give 
substantial weight to the Federal Sentencing Guidelines in determining the appropriate 
sentence to impose, and that Booker should be read as requiring such w'eight. During the 
process of developing the initial set of guidelines and refining them throughout the 
ensuing years, the Commission has considered the very' factors listed at section 3553(a) 
that w'ere cited with approval in Booker. Congress in fact mandated that the Commission 
consider all the factors set forth in 3553(a)(2) w'hen promulgating the guidelines,® and 
they are a virtual miiror image of the factors sentencing courts now are required to 
consider under Booker and 1 8 U.S.C. § 3553(a).’ 

In addition, Congress through its actions has indicated its belief that the Federal 
Sentencing Guidelines generally achieve the statutory purposes of sentencing, Pursuant 
to 28 U.S.C, § 994(p), the Commission is required to submit all guideline and guideline 
amendments for congressional review before they become effective. To date, the initial 
set of guidelines and over 680 amendments, many of which where promulgated in 
response to congressional directives, have withstood congressional scrutiny. Such 
congressional approval can only be interpreted as a sign that Congress believes the 
Federal Sentencing Guidelines generally achieve the statutory purposes of sentencing, Tn 
short, sentencing courts should give substantial weight to the Federal Sentencing 
Guidelines as they are the product of years of careful study** and represent the integration 
of multiple sentencing factors.** 

T. Ongoing Commission Activities 

Notably, the Booker decision left intact all of the Sentencing Commission's 
statutory obligations under the Sentencing Reform Act. The Court stated, "the 
Sentencing Commission remains in place, writing Guidelines, collecting information 
about actual district court sentencing decisions, undertaking i-esearch, and revising the 


' See Uiiiled Siaies v. Hughes. FJd 2005 WL 147059 (4*Cir. Jan. 24, 2005) at "3. 

U.S.C. § 994(a)(2). 

■ Uniled Slaie.'i v. Shehon. 400 F.3d 1325 (1 1* Cir. 2005). 

* United States y. Claiborne. _ F.3d _, 2006 WL 452899 CS"’ Cir., Feb, 27, 2006). 

^ .Hnienez-BeUre, F.3d , 2006 WL 562154. 
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Guidelines accordingly.”^*' and the Commission has set an aggressive agenda in each of 
these areas. 

Tn October 2005. the Commission promulgated two emergency amendments. The 
first addressed intellectual property offenses as directed by Congress in the Family 
Entertainment and Copyright Act of 2005. The second amendment increased penalties 
for obstruction of justice offenses involving domestic or international tenorism as 
directed by the Intelligence Reform Act of 2004. The Commission also made changes 
during the 2004-2005 amendment cycle to the antitrust and identity theft guidelines. 

On .January 27. 2006. the Commission published a notice for comment in the 
Federal Register covering fourteen substantive areas of criminal law including, 
immigration, steroids, intellectual property', and terrorism offenses. To better inform our 
decision making process, we held two regional hearings on immigration and conducted a 
public meeting addressing the issue of attorney-client waiver in the Chapter Eight 
organizational guidelines. We e.xpect to submit amendments covering several of these 
areas to Congress on May 1, 2006. 

The Commission also has increased its training and outreach efforts since Booker. 
Tn calendar year 2005, commissioners and Commission staffheld training programs in all 
twelve judicial circuits and 61 districts, which resulted in the training of over 9.700 
judges, clerks, staff attorneys, probation officers, prosecutors, and defense attorneys. 

The Commission also has focused on its statutory duties with regard to data 
collection, analysts, and reporting. Under the Sentencing Reform ,\ct, the Commission is 
statutorily charged w ith being the clearinghouse of federal sentencing statistics.*^ 
including the systematic collection and dissemination of information about sentences 
actually imposed,*^ Immediately after the Supreme Court’s decision in Blakely}^ which 
brought uncertainty to the federal sentencing system, the Sentencing Commission sought 
to refine its data collection and analysis to provide the criminal justice community with 
‘•real time” data on sentencing trends. The Commission’s data collection was designed 
for annual reporting, not “real-time” reporting, and moving to real-time data collection 
continues to require significant resources. 

.-^fter Booker, the Commission categorized sentences into eleven categories''* 
designed to capture the nuances taking place in sentencing that previously had not 
existed. Despite the Commission’s best attempt to devise rigorous and specific 
categories, the categorization itself has limits, and unclear or incomplete documentation 
submitted to the Commission makes it even more difficult to characterize individual 
cases as falling into these categories. The Commission relies on documentation 


Booker 543 U.S. at 264. 

“28 U.S.C. § 994(a)(]2). 

'-28U.S.C. § 994(a'>a4-16'). 

“ BlakeJy v. Washingioii, 542 U.S. 296 (2004). 

“For a complete description of the eleven categories developed by the Commission after fiyyfer, see p. D- 
4 of the Hooker Report, available at www.mssc. aov . 
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Statutorily required to be sent by the courts under 28 U.S.C. § 994(w)(l): the indictment, 
written plea (if any), presentence report, judgment and commitment order, and statement 
of reasons form as the basis of its data files. '' If die documentation is not complete or is 
filed untimely, our data files cannot account accurately for what is taking place at 
sentencing. 

The Statement of Reasons is the form adopted by the Judicial Conference of the 
United States to report the sentencing court’s reasons for imposing a particular sentence 
as statutorily required under 18 U.S.C. § 3553(c).^* Unfortunately, individual courts are 
not bound to use the particular adopted form, and over the years the Commission has 
received many variations. After Booker it became evident that the prc-Booker form - in 
all its variations — was not sufficient to capture sentencing practices in an advisory 
guidelines system. The Commission worked with the Criminal Law Committee of the 
Judicial Conference to revise the Statement of Reasons form so that it could capture all 
the nuanced aspects of sentencing in a post-Booker world. That document is relatively 
new. and as to be expected, the Commission has had some difficulty capturing some of 
the nuanced sentencing taking place prior to adoption of the form. This difficulty will 
continue until the form is used uniformly. For example, of the more than 65,000 cases 
reviewed by the Commission for its Booker report, approximately 45,000 of those cases 
used Statement of Reasons forms issued in December 2003 or thereafter, including the 
Statement of Reasons form issued in June 2005 in response to Booker. Of the remaining 
20,000 cases, a variety of forms are being used. 

The Commission applauds the advisory committee for the Federal Rules of 
Cntninal Procedure on its etTorts to impose uniformity w'ith respect to use of the 
statement of reasons form.*^ Congress also has taken steps to address this 
documentation issue through the PATRIOT Act.''* and the Commission looks forward to 
working with the Judicial Conference to devise one form to be used uniformly by all 
courts, More uniform completion of sentencing documentation will ensure that the 
Commission can continue to inform Congress, the Judiciary, the Executive branch, and 
the federal criminal Justice community about emerging sentencing trends and practices, 

11. The Booker Report 

The Commission’s emphasis on real-time data collection and analysis has enabled 
it to complete a comprehensive report on the intact of Booker in relatively short order. 

In August 2005, the Commission announced its decision to issue a report to examine 


"See 2S U.S.C. § 994ivv)i I) requiring the chief judge of each court to submit this documentation to the 
C ommission within 30 days of sentencing. 

The PROTECT .4a amended 18 U.S.C. § 3553(c) to require courts, “at the time of sentencing” to state 
the reasons for imposing an outside-the-range sentence “with specificity on the written order of judgment 
and commitment.” 18 U.S.C. § j553(c)(2) (2005). 

‘ See Proposed Rules Change to Fed. R. Crim. P. 32 (Judgment)( proposing to amend Rule 32(k) to require 
courts to use the judgment form, which includes the statement of reasons form, prescribed by the Judicial 
Conference of the United States). 

"See. Sec. 735 of H, Rep. 109-174, Pt I (requiring submissionby courtsof a“wTitten statement of reasons 
form issued by the Judicial Conference and approved by the United States Sentencing Commission"). 
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whether any initial Booker impact could be determined and, if so, to determine the 
magnitude of such impact. The Commission sought to answer questions in three areas: 

(1) Guideline Compliance: Has affected the rates of imposition of sentence 

within and outside the applicable guideline range and, if so, how has it affected 
sentence type and length, including die extent of departure or v ariance from the 
guideline range? 

(2) Historical Trends: Has Booker affected federal sentencing compared to 
sentencing practices occurring prior to the decision? 

(3) Reasons for Sentences Imposed: In what circumstances do judges find sentences 
outside the guideline system more appropriate than a guideline sentence? In other 
words, for what reasons do judges impose non-guidelines sentences and have 
those reasons changed after Booker'^ 

The Commission also sought to examine the appellate courts’ responses to 
Booker, particularly whether they were developing case law on what constitutes a 
“reasonable’' sentence.*^ 

Tn compiling this “Boofte/' rqiort.” the Commission reviewed three relevant time 
periods to ascertain historical sentencing practices and compare them with post-5w;fer 
practices:^^ ( 1 ) the pre-PROTECT Act period, which covers cases sentenced from 
October 1 . 2002 to April 30. 2003. the date of the PROTECT Act’s enactment;^^ (2) the 
post-PROTECT Act period, which covers cases sentenced between May 1 , 2003 and June 
24. 2004. the date of the Blakely decision: and (3) the post-Booker period, which covers 
cases sentenced between January 12, 2005 and January 1 1, 2006. 

The Commission looked at national sentencing practices as well as sentencing 
practices for the four major offense types that comprise over 70 percent of the federal 
caseload: theft/fi-aud, drug trafficking, firearms, and immigration offenses.^^ The 


Jiirerez-Ziekre, F.3d , 2006 WL 652154 (I” Cir., Mar. 9, 2006)(eii baiiciC'We have heard this 

case en bmc to provide stable guidance in this circuit for the determination and review-' of po^x-Hooker 
sentences.”!. 

The Commission customarily reports data by fiscal year, which tuns October I through September 30. 
The Commission concluded, however, that use of the fiscal year data for its Booker report would not lend 
itself to meaningful analysis. 

The Commission chose this seven-month period as representative of pre-PROTECT Act sentencing 
practices because it was during Fiscal Year 2003 that the Commission refined its methodologies for 
distinguishing government-sponsored from other downward departures. In its 2003 Departures Report, the 
C omniission estimated the rate of government-sponsored departures for fiscal v-ears prior to 2003 . As such, 
for purposes of the Biwker report, the Commission chose to report what it felt was the most reliable data 
available for capturing “pre-PROTECT Act” sentencing practices. Bee Booker Report at 53 n.265 
(explaining methodology for determining pre-PROTECT .Act period). For purposes of this testimony, other 
fiscal year estimates w'ill be reported based on information prepared forthe 2003 Departures Report, 
available at www.ussc.gov. 

*■ Immigration offenses are broken into two categories: “alien smuggling offenses” sentenced pursuant to 
USSG §2LI .1 and “unlawful entry offenses” sentenced pursuant to USSG §2L1 .2. 
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Commission also reviewed certain specific classes of offenders and offenses to ascertain 
'^os.X-Booker and historical sentencing practices. Because of the limitations set out above 
about the uniformity of sentencing documentation, some caution should be exercised in 
drawing certain conclusions from the post-Soofer data,^^ but some observations can be 
made. 


A, Guideline Conformance 

One measurement of Booker’s impact on federal sentencing is the rate of 
sentences imposed in conformance with the guidelines. .As indicated in Booker, courts 
must still "consider the Guidelines’ sentencing range established for . . , the applicable 
category of offense committed by the applicable category' of defender.*’^^ This means 
that the courts must continue to determine and calculate the applicable guideline range, 
consult the guidelines, and take them into consideration at the time of sentencing, an 
approach approved by a number of appellate courts.^^^ 

The majority of federal cases continue to be sentenced in conformance with the 
sentencing guidelines after Booker. The national average for within-range sentences after 
Booker is 62.2 percent. By comparison, in fiscal year 2001 the within-range rate was 
64.0 percent and in fiscal year 2002. it was 65.0 percent. Tn the pre-PROTECT Act 
period it was 68.3 percent, and post-PROTECT Act. the rate was 71.7 percent. 

National data show that when w'ithin-range sentences and government- 
sponsored,^*^ below-range sentences are combined, sentencing in conformance with the 
guidelines is 85.9 percent. This “conformance rate” remained stable throughout the year 
that followed. Booker. 

The post-^owiter national conformance rate is comparable to historical sentencing 
trends, although the degree of comparability depends on the historical period being used 
for comparison, For example, based on the Commission’s estimates of the rates of 
government-sponsored downward departures prior to 2003 combined with the rates of 
within-range sentences, the national conformance rate in fiscal year 200 1 was 88.4 
percent and in fiscal year 2002, it was 88.9 percent. In the pre-PROTECT Act period, the 
within-range and government-sponsored, below-range conlbrmjmce rate was 90.6 percent 
and during the post-PROTECT Act period, it was 93.7 percent."' 


For a discussion of the cautions associated with the Booker Report’s data, see Booker Report at v-vi. 
-“Roofer, 543 U.S.at 2.59. 

" See. e.o., IJniled States v. Vauofm, 430 F.3d 518 (2“'‘Cir. 2005); United Slates v. While, 405 F.3d 208, 
218 ( 4‘‘‘ Cir. 2005); United Stales v. Mares, 402 F.3d 511 (5*Cir. 2005); United Stales u Slone, 432 F.3d 
651 (6“*Cir. 2005 ); United Slates v. Rodtiguez-Alvarez, 425 F. 3d 1041 (7"' Cir. 2005); United Stales v. 
Pizano, 403 F.3d99l (8* Cir. 2005); United Stales v. Cantrell, 433 F3d 1269 (9* Cir. 2006). 

Gov ernment-sponsored, below-range sentences include sentences outside the range that were made for 
reasons such as “pursuant to plea,” “deportation,” and “savings to the goveminent.” See aha discussion on 
page 20 of the Booker Report for more circuit decisions approring this approach to sentencing. 

■ For an illustration of this conformance rate overtime, see Figure 3 of the Booker Report at 56. 
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During this Post-SooAer period. 55 percent of the 94 distiicts (52) have 
compliance rates above the national average of 62.2 percent. Government-sponsored, 
below-range sentences still account for the highest percentage of below range sentences 
posuBooker, and these types of sentences have increased slightly since Booker was 
decided to 23.7 percent. This compares to a rate of 22.3 percent pre-PROTECT .Act and 
22.0 percent post-PROTECT Act. By way of comparison, the Commission estimates that 
the rate of government-sponsored, below ran^e sentences in fiscal year 200 1 was 24,4 
percent and 23 .9 percent in fiscal year 2002. 

Tn 34 districts that have a within-range compliance rate lower than the post- 
Booker national average, the reason is directly attributable to a higher percentage of 
government-sponsored below range sentences. 

Commission data also indicate that the pattern of sentencing within-the-range has 
not changed after Booker. .Approximately 60 percent of within-range sentences still are 
imposed at the bottom of the applicable guideline range. 

The Commission conducted similar analyses for the tour major offense types, 

In po^X-Booker theft/fraud cases, the conformance rate is 83.0 percent, compared to 93.4 
percent pre-PROTECT .Act. and 94.0 percent post-PROTECT Act. 

for posX-Booker drug trafficking offenses, the guidelines conformance rate is 86.5 
percent compared to 92.6 percent pre-PROTECT Act, and 95.1 percent post-PROTECT 
Act, The conformance rate for Vosx-Booker firearms offenses is 82.5 percent compared 
to 88,8 percent pre-PROTECT Act, and 92.3 percent post-PROTECT Act. 

Alien-smuggling offenses sentenced after Booker demonstrate a conformance rate 
of 88.5 percent. This rate compares to 86.4 percent pre-PROTECT Act and 92,8 percent 
post-PROTECT Act. The posx-Booker compliance rate for unlawful entry offenses is 
89.5 percent compared to 88.0 percent pre-PROTECT Act and 93.3 percent post- 
PROTECT Act. 

B. Sentence Length and Type 

During the time periods reviewed by the Commission, the severity of sentences 
did not change. The average sentence lengfti after Booker has increased nationally, 
including in the four major offense types wifti the exception of unlawful re-entry 
offenses. 

Nationally, sentences in the pre-PROTECT Act period averaged 56 months. 
During the PROTECT Act period, sentences averaged 57 months. Post-fioo/ter, the 


This could be viewed as a continuation in the trend toward more government-sponsored below-range 
sentences. See 2003 Departures Report at 31, 67 (discussing trend in increased rates of below-range 
sentences granted pursuant to USSG §5K1.1 from 1991 through 2001) available at w w w .ussc.gov. 

For reference to the national conformance rates for the four major offense tjpes across time reported in 
this testimony, $ee Booker Report at E-L 
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national average sentence is 58 months. Theft/firaud sentences also have risen throughout 
these periods averaging 16, 20, and 23 mondis respectively. Average sentences for drug 
offenses have risen from 80 months, to 83 months, to 85 months post Booker. Average 
sentences for firearms offenses have held steady at 60, 61 , and 60 months. Similarly, 
average sentences for alien smu gg ling offenses have held steady at 1 6, 1 7, and 1 7 months 
post-5oo/iC/'. Only sentences for unlawful re-entry have fallen 'po%t-Booker. Sentences in 
these cases averaged 29 months pre-PROTECT Act. 29 months post-PROTECT Act, and 
27 months post-5oofe/'. 

Related to sentence length is the rate of imposition of sentences of imprisonment. 
.According to Commission data, this rate has not decreased since Booker. Courts 
continue to sentence defendants to a term of imprisonment at a rate consistent with trends 
during the previous time periods examined. Courts also continue to sentence at the 
bottom of the applicable guideline range in nearly 60 percent of all cases sentenced 
within the guideline range. 

C. Non-Govemment-Sponsored Outside-the-Ranee Sentences 

The Commission did detect an increase in non-govcmmcnt sponsored, below- 
range sentences following Booker. These are sentences that are below the applicable 
guideline range and the court has: 1 ) cited reasons for departure limited to, and 
affirmatively and specifically identified by the Commission^’’ (“departures"): 2) cited 
reasons for departure limited to, and affirmatively and specifically identified by the 
Commission, and additionally mentions Booker or cites to 1 8 U.S.C. § 3553(a) 
(“departure + Booker”)^': 3) cited only Booker or 18 U.S.C. § 3553(a) (“variance")'’^; or 
4) not indicated a reason that falls into the previous three categories.’’^ 

Based on the Commission’s best attempts to categorize sentences afxsr Booker, 
the Commission has determined that nationally about 12.5 percent of cases have non- 
government sponsored, below-range sentences attributable either to guideline depanures 
or Booker. By comparison, the non-government sponsored, below-range sentence rate 
estimated by the Commission for fiscal year 2001 was 11.1 percent and in fiscal year 
2002, it was 10.3 percent. During the pre-PROTECT period the rate was 8.6 percent and 
during the post-PROTECT Act period the rate was 5.5 percent. 

Despite this increase in below range sentences from previous time periods, the 
degree to which sentences are below the range is somewhat smaller than what it was 
previously. During the posi-Booker period, the median reduction being granted - either 
through departures or under Booker - is 34.2 percent below the minimum of the range. 

In fact, since Booker, courts have granted sentences 9 percent or less below the minimum 
of the range more frequently than they did before the decision. By comparison, during 


See Booker Repon at D-4 u.2 for a complete description of this category. 

'' See Id. at D-4 n.3. 

'■ See Id. at D-4 n,4. 

See Id. at D-4 n.5. 
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the pre -PROTECT Act period the median reduction was 40.0 percent, and in the post- 
PROTECT Act period it was 35.1 percent. 

Moreover, the rale of imposition of above-range sentences after Booker has 
doubled to 1 .6 percent, During fiscal year 2001 , it was at 0.6 percent and in fiscal year 
2002. it was 0.8 percent, it remained at 0.8 percent throughout the pre- and post- 
PROTECT Act period. A multivariate analysis undertaken for this report confirmed that 
the likelihood of receiving an above-range sentence is higher post -Roofer than pre- 
Booker. 

The Commission looked at non-government sponsored, below-range sentences for 
the four major offense types. For thefb'frand cases, the post-Booker non-government 
sponsored, below-range sentence imposition rate (combining guideline downward 
departures and sentences based on Booker) is 14.2 percent. This compares to a non- 
government sponsored, below'-range sentence imposition rate of 5.8 percent pre- 
PROTECT Act. and 5.1 percent post-PROTECT Act. 

A. review of drug trafficking cases demonstrates a non-government sponsored, 
below-range sentence imposition rate of 12.8 percent after Booker. This compares to 7.3 
percent pre-PROTECT Act and 4.7 percent post-PROTECT Act. 

The non-government sponsored, below-range sentence imposition rate for post- 
Booker firearms cases is 15.2 percent compared to 10.2 percent pre-PROTECT Act and 
6.5 percent post-PROTECT .-^ct. 

Alien smuggling cases sentenced post-Booker demonstrate a non-govemment 
sponsored, below-range sentence imposition rate of 9.1 percent con^ared to 13.1 percent 
pre-PROTECT Act and 6.6 percent post-PROTECT Act. Unlawful entry cases 
demonstrate a non-government sponsored, below-range sentence imposition rate 9.5 
percent compared to 1 1 .6 percent pre-PROTECT Act and 6.4 percent post-PROTECT 
.Act, 


The Commission undertook a review of die reasons courts were giving for the 
sentences they impose. The Commission’s data indicate that even post-fioofer courts 
rely predominantly on traditional guidelines departure reasons for imposing an outside- 
the-range sentence. For guidelines downward departures, courts cite criminal history, 
general mitigating circumstances, family ties, and aberrant behavior most often to e.xplain 
a below-range sentence. 

For cases in which a court relies solely on Booker to sentence below the range, the 
sentence is most often accompanied by a general citation to the Booker decision or 
factors under 18 U.S.C. § 3553(a) but also may include a citation to traditional guidelines 
departure reasons. Making up a significant portion of the Commission’s “otherwise 
below the range” category, however, are those cases in which insufficient information in 


See Booker Report at 66 ( chart eKplaining median decreases across time for all guidelines and four major 
offense t\pes}. 
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the documentation made il impossible for the Commission to ascertain what happened at 
sentencing. The Commission believes that more uniform sentencing documentation will 
help ensure the Commission's abilitj' to capture what is taking place in courts after 

Booker. 

The Commission also undertook a series of multivariate analyses as part of its 
review of post-5oo^c/‘ sentencing. Multivariate analyses are included to assess whether 
any changes in national sentencing trends are significant after controlling for a number of 
relevant factors. This is one statistical method employed to measure the effects of policy 
changes at the aggregate level and to evaluate the potential influence of other factors. 

The Commission undertook this type of analysis to determine what factors may be 
statistically significant in '^osi-Booker sentencing compared with other time periods. 

D, Specific Offense and Offender Issues 

The Commission undertook several analyses focused on specific sentencing 
issues and offender groups that are of perennial interest to the federal criminal justice 
community, or for which the issue of a Booker clTect naturally arises. Specifically, the 
Commission examined sentencing practices regarding the use of cooperation without a 
government motion as a reason for the imposition of a non-government-sponsored, 
below-range sentence, sex offenders, crack cocaine offenders, first offenders, career 
offenders, and the rate of imposition of below-range sentences based on early disposition 
programs or other “fast track" mechanisms. 

1 , Cooperation Reduction without a Government Motion 

The Department of Justice, in particulai-, has voiced concern that courts would use 
Booker authority to grant sentence reductions for defendant's cooperation absent a 
government motion, as outlined in 18 U.S.C. § 3553(c).^^ The Commission reviewed its 
data to ascertain whether these cases were occurring. The Commission’s analysis 
suggests that these cases do occur post-fiooAer, as they did before Booker. The 
Commission cautions, however, that this data should be considered with the caveat that in 
many cases, the statement of reasons form may indicate that the court sentenced below 
the range for cooperation but does not indicate whether or not the government made a 
motion for substantial assistance. -As such, the Commission’s data may overstate the 
frequency with which this 1)^)0 of sentence is occurring. 

Commission data indicate that post-5ooA^er there were 258 cases in which 
cooperation with authorities was given as a reason for the imposition of a non- 
government sponsored, below-range sentence. In 28 of these cases, substantial assistance 
or cooperation with the government was the only reason cited. In the remaining 230 
cases, it was one of a combination of reasons for the below-range sentence. By 


" .Vet’ Hearing on: "Implications of the Booker/Tanfan Decision for the Federal Sentencing Guidelines, 
before the Subcommittee on Crime, Terrorism, and Homeland Security of the Committee on the Judiciary, 
U.S. House of Representatives (Feb. 10, 2005) (TATitten Statement of Assistant Attornev' General 
Christopher A. Wray at 15), available at http:./7)udiciaiy.house.gov7media'pdfs/Wray02 1005-pdf. 
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comparison, there were 17 total cases in the pre-PROTECT Act period and 29 total cases 
in the post-PROTECT Act period. 

The Commission compared the extent of reductions below the applicable 
guideline range in cases where it could determine the government moved for a substantial 
assistance reduction and cases where tiiere was no motion or the documentation was 
unclear. In cases with a government motion, the median percent decrease below the 
applicable range was 50 percent (or 28 months) below the minimum sentence. In cases 
where there was no motion, or the documentation was not clear, the median percent 
decrease w'as 35.1 percent (or 13 months). 

2. Sex Offenses 

A major impetus for enactment of the PROTECT Act was congressional concern 
that the rate of downward departures was too great to control and deter crime, particularly 
se.x offenses against children. Since 2003, a number of legislative changes and guideline 
amendments have increased punishment for these offenses. In order to ascertain 
sentencing practices post-Booker, the Commission divided sex offenses into tw'o 
categories: 1) criminal sexual abuse offenses, including rape, statutory rape, and 
inappropriate sexual contact,'^ and 2) sexual exploitation offenses, including crimes 
related to the production, trafficking, and possession of child pornography.’' 

The Commission notes that with respect to the analysis undertaken for this class 
of offenses, conclusions are cautionary. Sex offense cases make up a small portion of the 
national sentencing caseload, and such a small number of cases potentially distorts both 
the percentages and averages rqjorted. For example, during the pre-PROTECT Act 
period, the total number of sex offense cases included in the tw'o categories outlined 
above was 563 cases. During the post-PROTECT Act period the number was 1 ,206 
cases. ?ost-Booker the number of cases was 1,330. Also, the recent changes in the law 
have resulted in substantial increases in sentences and the full impact of these changes 
may still be working through the system. 

With these caveats, the Commission’s data suggest that the average sentence 
length for cases sentenced pursuant to the criminal sexual abuse guidelines have 
remained fairly constant. Imposition of below-range sentences declined for overall 
criminal sexual abuse cases during the post-PROTECT Act period but increased slightly 
after Booker. The rates of imposition of below range sentences for abusive sexual 
contact cases and sexual abuse of a minor decreased in the post-PROTECT .“^ct period, 
but increased during the posX-Book^r period. The majority of below'-range sentences 
involving criminal sexual abuse are imposed on offenders with little or no criminal 
history. The rate of above-range sentences increased after Booker for criminal sexual 


The criminal sexual abuse category- includes offenses sentenced under USSG §§2.\3. 1 (Rape), 2-\3.2 
(Statutorj' Rape), 2.43.4 (.4biisive Sexual Contact). 

This category of cases includes offenses sentenced under the section G guidelines covering sexual 
exploitation of a minor, including USSG §§2G2.1 (Production), 2G2.2 (Trafficking). 2C2.4 (Possession). 
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abuse and abusive sexual contact offenses, but that rate declined for offenses involving 
sexual abuse of a minor. 

Sexual exploitation offenses, like criminal sexual abuse offenses, comprise a 
small number of federal cases. These cases follow the national trend of increased 
sentence lengths. In each of the three major classes of offenses - production, trafficking, 
and possession, sentence lengths have increased. For production offenses, av erage 
sentences have increased from 146 to 209 mondis over the three time periods. Average 
sentences for trafficking increased from 65 to 92 months over the same time periods, and 
average sentences for possession increased from 25 to 42 months. 

The Commission's data suggest that the rates of below-range sentences in sexual 
exploitation offenses have increased following Booker. For production offenses, the rate 
of belou'-range sentences went from 3.8 percent pre-PROTECT Act to 1 .8 percent post- 
PROTECT Act to 1 1 .3 percent post-5c»c»fe/\ Similarly, rate of below-range sentences for 
trafficking offenses increased from 13.7 percent pre-PROTECT Act to 12.2 percent post- 
PROTECT Act to 19.1 percent post-Booker. The rate of below-range sentences for 
possession offenses also have increased since Booker. In the pre-PROTECT Act period 
the rate was 25 percent. During the post-PROT£CT Act period the rate decreased to 12.3 
percent but has increased post-5ooA-er to 26.3 percent. The rate of imposition of above- 
range sentences has increased post-Booker for possession offenses, but has decreased 
over time for cases involving production or trafficking in child pornography. 
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3. Crack Cocaine Offenses 

Some have speculated whether courts would use their Booker authority to express 
disapproval of the penalty structure Congress created to address crack and powder 
cocaine offenses, and the federal sentencing guidelines implementation of that penalty 
sn ucture. Commission data do not indicate that this is occurring frequently after Booker. 
It does not appear that courts are using or odier 18 U.S.C. § 3553(a) factors to 

vary from the penalty structure on a frequent basis. The Commission reviewed 6 1 0 crack 
cocaine cases in which there w^as a non-government sponsored below-range sentence. In 
only 35 of those cases did the court indicate specific discontent with the 1 00-to-l penalty 
structure for crack and powder offenses. Commission data indicate that the 
overwhelming majority of courts are not explicitly citing the crack'potvder cocaine 
disparity as a reason to impose below-range sentences. 

Sentencing practices regarding crack offenses generally have followed the same 
patterns e.xhibited nationally and within the other major drug types; powder cocaine, 
heroin, marijuana, and methamphetamine. Following Booker, 84.8 percent of crack cases 
were sentenced in conformance wdth the guidelines, including government-sponsored 
below-range sentences. This is comparable to the national sentencing rate of 85,9 
percent. Sentence length for crack offenses also has remained fairly stable across time 
with '^o^X-Booker sentences averaging 124 months compared to 123 months pre- 
PROTECT Act and 127 months post-PROTECT Act. 

To date, no circuit court has concluded that a policy disagreement with the crack 
and powder cocaine sentencing ratio is a proper basis for imposing a non-guideline 
sentence. The First Circuit reviewed a case in which the district court employed a 20-to- 
1 craclc^powder ration, instead of the congressional)}' mandated 100-to-l ratio, The 
First Circuit reversed the decision noting that a district court's general disagreement with 
broad-based policies enunciated by Congress or the Commission, cannot serve the basis 
for sentencing outside the applicable guidelines range. The Fourth Circuit also came to a 
similar conclusion stating that “[i)n arriving at a reasonable sentence, the couit simply 
must not rely on a factor that would result in a sentencing disparity that totally is at odds 
with the will of Congress.”^^ 

4. First Offenders 

First offenders are defined as those with no prior contact with the criminal justice 
system whatsoever. The Commission’s analysis su gg ests that the rate of imposition of 
below-range sentences for first offenders increased after Booker. During the pre- 
PROTECT Act period, first offenders received non-government sponsored, below-range 
sentences in 9.8 percent of cases. During the post-PROTECT Act period that rate was 
6. 1 percent. After Booker, the rate of non-government sponsored, below-range sentences 
is 1 5.2 percent. But the rate of above-range sentences for first offenders also has 


United States v. Pho, 433 F,3d 53 (1*^ Cir. 2006). The First Circuit has agreed to hear this case en banc. 
United Slates v. Unra, No. 05-4437, 2006 WL 440099 (4“' Cir., Feb. 24, 2006). 
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increased after Booker fi-om .7 percent pre -PROTECT Act to 1 .2 percent ^o^t-Booker. 
Even though first-time offenders are more likely to receive sentences either above or 
below the guideline range posX-Booker, die proportion of them receiving imposition of 
prison time has remained constant. Moreover, the average sentencing length for this 
class offenders has remained constant: 37 months pre-PROTECT Act period, 39 months 
post-PROTECT Act period, and 39 months ^o^i-Booker. 

5. Career Offenders^ 

The rate of below-range sentences for career oftendei'S increased after Booker, the 
majority of these sentences being given in drug-trafficking cases. During the pre- 
PROTECT Act period, the rate of imposition of non-government sponsored, below-range 
sentences was 1 0 percent. That rate decreased to 7.3 percent during the post-PROTECT 
.'^ct period and has increased to 21.5 percent post-Booker. Sentence length for career 
offenders has decreased after Booker, w'hich continues a trend that began before Booker. 
The average sentence for career offenders during the pre-PROTECT Act period was 190 
months. That average decreased to 189 months during the post-PROTECT Act period 
and decreased again to 1 80 months post-Booker. 

6. Early Disposition Prourams 

Early disposition or “fast track" programs have existed in some form for a number 
of years, primarily in the border districts to assist in the burgeoning caseload faced by 
U.S, Attorneys’ offices and the courts. In 2003. as part of the PROTECT Act, Congress 
formalized these programs by requiring the Attorney Geneml to authorize their existence. 
Congress also directed the Commission to promulgate a policy statement authorizing a 
sentence reduction up to four levels if the government filed a motion for such departure 
pursuant to an early disposition program. 

Cuirently, the Department of Justice has authorized early disposition programs in 
16 districts, Some commentators, including the Commission in its 2003 Departures 
Report, have speculated whether courts that do not have an authorized early disposition 
program w'ould use their Booker authority to grant below-range sentences on par with 
those that would be given in an early disposition program district. The Commission’s 
data do not reflect that these concerns generally have been realized. Tn disu'icts without 
early disposition programs, the data do not reflect widespread use of Booker to grant 
below-range sentences in immigration cases similar to those available in approved early 
disposition program districts. 

The Commission has not identified any reported cases in w'hich circuit courts 
have upheld sentences below the guidelines range in non-Early Disposition Programs 
districts, because the district court cited the resulting disparity between districts that 
qualify for early disposition program departures and those that do not qualify. Two 
circuits have rejected the defendant’s argument that the sentence w^as unreasonable 
because the distinct judge failed to consider the unwarranted disparities in sentencing 


The C’oniinission used the guideline definition of career offender for this analv'sis. See USSG §4B 1 . 1 . 


14 



321 


created by the existence of early disposition programs in other jurisdictions. These 
circuits explained that the policymaking branches of government can determine that 
certain disparities are wairanted and thus courts need not avoid the disparity created by 
these programs. 

E. Regional and Pemographic Differences in Sentencing Practices 

The Commission also undertook a review of what impact Booker may be having 
on regional and demographic sentencing practices. Commission data indicate that the 
regional disparity that existed prior to Booker continues to exist. There are v arying rates 
of sentencing in conformance with the guidelines reported by the twelve circuits. 
Consistent with the national trend, however, rates of imposition of within-range sentences 
decreased for each of the twelve circuits following Booker, both because of an increase in 
government-sponsored below range sentences and non-govemment-sponsored, below- 
range sentences, 

The Commission undertook a series of multivariate analyses to ascertain what 
factors are statistically significant in sentencing \)os{-Booker as compared with sentencing 
in the pre-PROTECT and post-PROTECT Act periods. The conclusions from these 
analyses are cautionary because although they control for a number of factors associated 
with sentencing, there exist factors that cannot be measured. Unmeasured factors in the 
analyses conducted may include, for example, violent criminal history^’ or the bail 
decision.”*^ If these “unmeasured factors*’ w-ere able to be included in the models, 
significance of demographic factois might change. 

A detailed multivariate analysis conducted on post-Rf)«A:e/* data demonstrates that 
male offenders continue to be associated with higher sentences than female offenders. 
This association was evident every year from 1999 through the posX-Booker period. 

Another multivariate analysis suggests that following Booker, black offenders are 
associated with sentences that are 4.9 percent higher than white offenders, Although this 
factor did not exist in the post-PROTECT Act period, it did appear in fiscal years 1999, 
2000, and 2001.'” 


' The presence of violent criminal history may lead the court to seittence higher in the prescribed range. 
The Commission’s datafile does not have information on the type of crimiiiul history behavior. In 2002, 
the Commission created a datafile which took a 25 percent random sample of ctises sentenced in Fiscal 
Year 2000. This datafile looked more closely at offender’s criminal conduce including detailed information 
on the type of criminal history the offender had. Using this data (the Intensive Study Sample 2000. or 
1SS2000), it was found that 24.4 percent of white offenders had violent criminal history events, as 
compared to 43.7 percent of black offenders, 18.9 percent of Hispanic offenders, and 23.7 percent of 
“other” offenders. 

Offenders who are not given the opportunity to post bail, or may not be able to afford bail, are detained 
for the entire period before their semencing. Thus, if an offender’s final sentencing range is 6- 1 2 months, 
and the offender serves 10 months in prison before the final adjudication of the sentence, the court could 
sentence the offender to “time served,” and the sentence w‘ouldbe 10 months. An offender who W'as out on 
bail during this process may get a 6-month sentence for the same behavior, which the court may have 
wanted to impose on the first offender if the bail circumstances were similar. 

See Figure 13 of the Hooker Report at 109. 
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Another multivariate analysis suggests that following Booker, “other" race 
offenders - primarily Native Americans — are associated with sentences 10.8 percent 
higher than white offenders. This association also was found in fiscal year 2002.^^^ 

F. Appellate Review 

No discussion about the impact of Booker on federal sentencing would be 
complete without examining the post-.5(wAer appellate court decisions interpreting and 
applying Booker. Like the data on sentencing practices, the appellate law surrounding 
Booker continues to evolve. It took the appellate courts several months to wade through 
the procedural issues associated with Booker so it has only been within the last few 
months that the courts have begun in earnest to develop a ^ost-Booker body of case law 
that gives some guidance about what constitutes an “unreasonable"’ sentence. 

As the Supreme Court specifically stated in Booker, district courts must continue 
to determine and calculate the applicable guidelines range, in doing so, the courts have 
concluded that determination and calculation of the applicable guideline range continues 
to include judicial factfinding by the court to resolve disputed issues. Circuits that have 
ruled on this also have concluded that the resolution of disputed sentencing issues may be 
done using a preponderance of the evidence burden of proof.**^ The appellate courts also 
have upheld the \>osX'Booker use of heaisay evidence and acquitted conduct when 
fashioning a sentence in the advisoiy’ guidelines scheme. 

Courts have concluded that once a guideline range is determined and calculated, it 
must be considered by the sentencing court. This consideration is part of the sentencing 
courts ovei'all consideration of the sentencing factors that must be considered in imposing 
a sentence, The record on appeal must include sufficient evidence to demonstrate 
affirmatively the court's consideration of these factors, including the applicable guideline 
sentence. 


1. Reasonableness Review^ 

Tn Booker, the Supreme Court instructed the appellate courts to “review 
sentencing decisions for unreasonableness.”'*^ The reasonableness standard of review is 
not particularly clear-cut, having been inferred by Justice Breyer from “statutory’ 
language, the structure of the [Sentencing Reform Act], and the ‘sound administi'ation of 


"Ud. 

■'LVef 5(7(7/(er Repon at IlcUing Uniled States v. Garcia, A\3 F.3d201 (2dCir. 2005); Uniled States v. 
Vaughn, 430 F. 3(1 518 (2d Cir. 2005); United Stales v. Ledesma,'iAo. 05-1563, 2005 WL 3477715 (3d Cir. 
Dec. 20. 2005) (unpiib.); IJviled Slates v. Mares, 402 F.3d 51 1 ( 5th Cir. 2005); United States v. Garcia- 
Gonon, 433 F.3d587 fXthCir. 2006); United States w Tynes, No. 05-13035,2005 WL 3536189 1 1 1th Cir. 
Dec. 28. 200.5} (unpub). 

See 18 U.S.C. 3553('a) listing the scN'en factors to be considered when imposing sentence. 

'' Hooker, 543 U.S. at 264. 
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justice’ The appellate courts, therefore, have been somewhat cautious in developing 
guidance on a reasonable sentence. 

Six circuits- the Fourth, Fifth, Sixth, Se\'^enth, Eighth, and Tenth - have held that 
a sentence within the applicable guideline range is presumptively reasonable. These 
circuits declined to find a within-range sentence to be per se or conclusively reasonable 
because, in the view of some, to do so would be “inconsistent with the Supreme Court’s 
decision in Booker, as such a standard would effectively re-institute mandatory adherence 
to the Guidelines.'’’^*^ This does not mean diat a sentence outside the applicable guideline 
range is presumptively unreasonable, nor does it mean that a guidelines sentence is 
reasonable in the absence of evidence that a district court followed its statutory mandate 
to impose a sentence after having considered the applicable sentencing factors under 18 
U.S.C. § 3553(a)(2). So far, only one appellate court- the Eighth Circuit — has found a 
within-guideline range sentence to be unreasonable. 

With respect to guideline departures, the circuit courts agree that after Booker 
they still lack jurisdiction to review' a court’s denial of a motion for downvvai'd departure, 
if it is clear that the court properly understood the authority to depart and chose not to 
exercise it. 


2. Jurisdiction 

Separate and apart from the reasonableness analysis, circuit courts also are 
examining issues of jurisdiction. Congiess provided for limited appellate review of 
sentences under the Sentencing Refoim Act. Prior to Booker, neither the government nor 
the defendant had the right to appeal a sentence properly calculated within the applicable 
guideline range.'^^ Booker did not excise this jurisdictional limit on appellate review and 
some have posited that the appellate courts do not have jurisdiction to hear a 'po'&X-Booker 
appeal of a within-range guideline sentence. To date, that conclusion has not found 
suppon in reported appellate cases. Three circuits - the Fii-st. Eighth and Eleventh - have 
specifically rejected this argument. 

As a final note on appellate review*, the circuit courts have reasoned that Booker 
does not apply to mandatory minimum sentences, which are driven by statutes, not by the 
sentencing guidelines. Similarly, the 'po&t-Booker appellate courts have agreed that the 
fact of a prior conviction is not a fact that a jury must find beyond a reasonable doubt. 
Courts, therefore, that have considered the Armed Career Criminal Act have agreed that 
Booker does not have an impact, although they do differ on the extent of the exception, 


Booker, .'^43 U S. at 260-61 , citing Pierce v. Underwood, 487 U.S. 552, 559-60. 

See Bootier Report at 26 (citing United States \\ Webb, 403 FJd 373, 385 n.9 (6th Cir. 2005) citing 
United Stales v. Crosby, 397 F.3d 103, 1 15 (2d Cir. 2005). fee a/so United Suites v. Alonzo. 4.35 F.3d551 
(5tli Cir. 2006), United States v. Cunningham, 429 F.3d 673 (7th Cir. 2005); 415 F.3d at 

607;ra//ci-,431 F.3dat786,),). 

See IH U.S.C. §. 3742(a). 
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111. Conclusion 

The Booker decision has had an intact on federal sentencing. The magnitude of 
the impact depends on to which historical period one compares post-5oo/ce/' sentencing 
practices. The Commission's review of historical sentencing practices does not indicate 
whether the post-PROTECT Act trend toward increased conformance with the guidelines 
system would have continued without Booker. Nor does it indicate that, absent the 
PROTECT Act, the rate of conformance widi the guidelines would have decreased. 

The Commission commends the Congress and the Department of Justice for the 
period of time they have allowed post-Soofer sentencing to occur before considering 
what, if any, legislative action should be taken in response to the decision. 

.A,fter a year of collecting data, monitoring appellate court decisions, and having 
issued its Booker report, the Commission believes that it is time tor serious consideration 
of a legislative response to Booker. As anticipated by the decision itself: 

Ours of course is not the last word: The ball now lies in Congress' court. The 

National Legislature is equipped to devise and install, long-term, the sentencing 

system compatible with the Constitution that Congress judges best for the federal 

system of justice.^’ 

The Commission strongly believes that any legislation considered should preserve 
the core principles of the bipartisan Sentencing Reform Act of 1 984 in a constitutionally 
sound fashion. The Commission believes that, at the very least, a legislative response to 
Booker should include the following four adjustments, all of which can be made within 
the Sentencing Reform Act. 

First, a legislative response should include coditkation of the three-step process 
for imposing a sentence. As outlined above, this approach ensui-es that the federal 
sentencing guidelines are afforded the appropriate consideration, determination and 
ultimately, the proper weight to which they are due under Booker. The sentencing 
guidelines embody all of the applicable sentencing factors for a given offense and 
offender. The Commission believes that the three-step approach to sentencing is 
consistent with the remedy. 

Second, the Commission believes that any legislative response to Booker should 
address the appellate review process and standard. 

Third, as the Commission has noted throughout this testimony, timely and 
uniform use of sentencing documentation is imperative to the Commission’s ability to 
accurately ascertain and report about national sentencing practices. Any legislative 
response should include the continued importance of proper and uniform sentencing 
documentation being sent to the Commission. 


Booker, 54,t U.S. at 265. 
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Fourth, the Commission believes that a legislative response should clarify that a 
sentence reduction for cooperation or substantial assistance is impermissible absent a 
motion from the government. 

The C ommission is considering holding its own Booker hearings. 

The Commission stands ready to work with Congress, the Judiciary, the 
Executive branch, and all other interested parties in refining the federal sentencing 
system so that it preserves the core principles of the bipartisan Sentencing Reform Act in 
a constitutionally sound manner that would lessen thepossibility of further litigation of 
the system itself. Such an approach would be the best for the federal criminal justice 
system. 


Mr, Chairman, Ranking Member Scott, and Members of the Committee, thank 
you for holding this very important hearing. 1 will be glad to answer any questions you 
may have. 
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